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Administrative Practitioners Bill 
Reported by House Judiciary Committee 
H. R. 4446 
(81st Congress—Ist Session) 

Report No. 905 


On June 24, 1949, the House Judiciary Committee reported H. R. 
4446, the Administrative Practitioners Bill, too late to include in our 
June JourNaL. This bill was introduced by Honorable Francis E. 
Walter of Pennsylvania in the 81st Congress. 

H. R. 4446 was placed on the Consent Calendar of the House, 
called up for action but passed over, and finally has been removed from 
the House Calendar upon request. The Report follows: 


History, Structure, and Purpose 


Legislation has for years been proposed in the Congress on the 
subject of admissions to practice before administrative agencies. Some 
20 bills have been introduced in recent years.1 When the Administrative 
Procedure Act was before the House in 1946 it was earnestly argued 
that it should contain something on the subject. But it was too large 


and important for fragmentary treatment as a mere part of the Ad- 
ministrative Procedure Act. Subsequent experience with H. R. 2657 
and H. R. 7100 of the Eightieth Congress, as well as with H. R. 1566 
of this Congress, has demonstrated the need for separate and more com- 
prehensive provision. 

From the earliest times, those who represent other people in the 
courts and before executive bodies have been subjected to regulation. 
A lawyer is merely a person who has complied with traditional require- 
ments for a license to practice law. The Government of the United 
States and its agencies leaves the granting of these permits, at least 
in the first instance, to the courts of the several States, Territories, de- 
pendencies, possessions, and the District of Columbia. But there has 
been a growing system in the executive branch for the administrative 
admission to practice, and the administrative control, of both lawyers 
and nonlawyers. It has come about because, in the creation of new 
governmental agencies to exercise powers of regulation, there has been 


1S. 2944, Mr. Wagner, of New York, 74th Cong.; H. R. 9635, Mr. O’Toole Rh 
Cong.; H. R. 4798, Mr. O'Toole, oy Cong. ; H. R. 605, Mr. O'Toole, 7ith Con g: 
H. R. 2526, Mr. Walter, 77th Cong. ; R. 94. Mr. O’Toole, 78th Cong. ; R. 4470, 
Mr. Wickersham, 78th Cong.; H. R. 303, Mr. Hancock, 78th Cong.; S. Higgs, Mr. 
Lucas, 78th Cong. a R. 5237, Mr. Smith of Virginia, 78th Cong.; H. R. 5277, Mr. 
Capozzoli, 78th ; H. R. 339, Mr. Smith of Virginia, 79th Cong.; H. R. 643, Mr. 
Wickersham, 79th 7, S. 92, Mr. Lucas, 79th Cong.; H. R. 1206, Mr. Walter, 79th 
Cong.; H. R. 1387, Mr. Hancock, ae th Cong. S. 572, The. Langer, 79th Cong.; S. 740, 
Mr. McCarran, 79th Con 3089, Mr. Kefauver, 79th Cong.; H. R. 2657 and 
H. R. 7100, Mr. Gwynne, Sich Co Cong, ; and S. 746, Mr. Lucas, 8Ist Cong. 
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a natural development of specialized callings as in the realm of rates 
and accounting. These new specialists, who operate before adminis. 
trative bodies, have been necessarily subjected to some control in the 
matter of their practice there. 

This dual system of control—one by the courts and the other by 
some administrative agencies—has produced a number of perennial 
problems. The study entitled ‘‘ Admissions to and Control Over Prae- 
tice Before Federal Administrative Agencies,’’ report of the committee 
on administrative practice, Bar Association of the District of Columbia, 
1938, discusses many of them. Lawyers, although duly licensed and 
subject to discipline by the courts of both the Federal Government and 
the several States, have been unnecessarily required to obtain many 
special licenses from administrative agencies to do what the courts have 
already authorized them to do. (See the Final Report of the Attorney 
General’s Committee on Administrative Procedure (1941), S. Doe. 
No. 8, 77th Cong., p. 124). In matters of discipline, lawyers have also 
thus been subjected to the divided control of both the judicial and ad- 
ministrative branches. In addition, agencies often either license non- 
lawyer specialists or deal with all representatives regardless of their 
qualifications or standing. 

Again, lawyers are subjected to professional and ethical require- 
ments and disabilities, while with some notable exceptions, nonlawyers 
are generally either not subject to them at all or are less stringently 
regulated. Regulation which has been found advisable for the one 
should surely apply as well to others who undertake to perform similar 
functions. A nonlawyer who is disqualified from practice before one 
administrative agency is still left his specialized calling in its non- 
administrative aspects or before other administrative agencies. But 
in the court of his admission to practice, a lawyer, subjected to the same 
type of discipline, normally loses his right to practice his profession 
anywhere and everywhere. Even more important, however, is the daily 
subjection of lawyers to extensively stated and judicially expounded 
canons of professional ethics for which, again with some notable excep- 
tions, there is often no real or effective counterpart among nonlawyer 
specialists. This lack not only leaves the latter free to disregard accepted 
ideas of good professional conduct but, in the administrative field, tends 
to undermine the application of standards of conduct to any practitioner 
whether he be lawyer or nonlawyer. 

If special training and licensing are necessary for practice by law- 
yers, it is reasonable to suppose that there are similar reasons for con- 
trolling practice by nonlawyers. Modern government is so intricate 
that no man should be permitted to hold himself out as a professional 
unless he has met professional requirements. To say this is not to dis- 
parage the nonlawyer specialist but to place him upon a real professional 
footing. Moreover, the public is entitled to representation by persons 
not only of good moral character but equipped with the necessary tech- 
nical skill and understanding of professional responsibilities. Prac- 
tically all of the States have such legislation, which their courts have 
executed and expounded ‘‘for the better security of the people against 
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jncompetency and dishonesty.’’* The Federal Government can afford 
nothing less for the due protection of the people of the whole United 
States in their dealings with national administrative agencies. 

The present bill, after extensive hearings on H. R. 2657 in the 
Eightieth Congress, has now been drawn with a view to setting up a 
system for administrative practitioners which shall be adequate to the 
needs of today but, at the same time, will utilize past experience and 
preserve the necessary authority of individual administrative agencies. 
Section 1 contains only the short title. Section 2 contains definitions. 
Section 3 provides for a Credentials Committee. Section 4 deals with 
the regulation of practice. Section 5 simplifies the admission of lawyers 
to Federal administrative practice. Section 6 provides for the issuance 
of credentials to nonlawyers. Section 7 relates to disciplinary proceed- 
ings. Section 8 contains miscellaneous provisions necessary to effectuate 
the system proposed. 

In short, the bill provides for the licensing and discipline of adminis- 
trative practitioners. This requires a definition of ‘‘practice’’ (sec. 2) 
and a method for the admission of lawyers (sec. 5) and nonlawyers 
(sec. 6). Provision is made for the maintenance of standards of con- 
duct of such licensed practitioners (sec. 4) and for the disciplinary pro- 
ceedings (sec. 7). Nothing essentially new is proposed, since in each of 
these aspects of the subject there has been long experience. The bill 
simply seeks to shape a system which will operate in modern government 
with due provision for the functions of a great variety of recently created 
or newly expanded administrative agencies. 


Explanation of Provisions 


In the following explanation there appears each section of the bill 
in italics followed by a paragraph or more of analysis or explanation: 


Title 


Section 1: This act may be cited as the Administrative Practitioners 
Act. 


The proposed statute is called a Practitioners Act because it relates 
to the licensing and regulation of practitioners before administrative 
agencies. In these days when administrative agencies have taken over 
much of the work formerly left to the courts, it is timely that there be 
regulation of such practitioners before such agencies just as there has 
long been the licensing of lawyers by the courts. Individual agencies 
have heretofore attempted such regulation, some on an elaborate scale. 
But many agencies have paid little if any real attention to the matter. 
Moreover, diverse requirements by the different administrative agencies 


2 People ex rel. Chicago Bar Association v. Goodman (366 Ill. 346, 8 N. E. 2d 941, 
cert. denied, 302 U. S. 728). See also the following representative decisions: Bum 
v. District Court of Polk County (232 la. 623, 5 N. W. 2d 914); Goodman v. Be 
(139 Ohio St. 427, 200 N. E. 470); People v. Alfani (227 N. Y. 334; 125 N. E. 671); 
Opinion of the Justices (289 Mass. 607, 194 N. E. 313); Matter of Co-operative Law 
Co. (198 N. Y. 479, 92 N. E. 15); Meunier v. Bernich (La.) (170 So. 567). 
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of the Government are confusing to both lawyers and nonlawyers and in 
most cases fail to constitute a satisfactory system for even one agency, 
The provisions and comments which follow explain how it is proposed 
that regulation of administrative practice be achieved and be given a 
measure of uniformity by this bill. 


Definitions 


Sec. 2. Terms shall have the same meaning as in the Administrative 
Procedure Act (Public Law 404, 79th Cong.) except that the term 
‘fagency’’ shall not include the Tax Court of the United States. “Indi. 
vidual’’ means a natural person. ‘‘Credentials’’ means certificates and 
other evidence of admission to practice issued pursuant to this Act. 
‘“Credentials Committee’’ means the agency established pursuant to sec- 
tion 3. ‘‘Practice’’ means regularly appearing, participating, or offering 
to do so on behalf of others for a consideration in agency proceedings 
as the whole or part of a profession, calling, business, or trade. Nothing 
in this Act shall prevent appearance or participation in an agency pro- 
ceeding (1) as a witness; (2) for a limited or special purpose; (3) by 
an individual on his own behalf; (4) by a partner on behalf of the 
partnership; (5) by an officer or regular full-time employee of any State, 
local government, or agency thereof or of the United States on behalf of 
such government or agency; or (6) if permitted by rule of the agency 
in any proceeding not conducted pursuant to section 7 or 8 of the Ad 
ministrative Procedure Act, by an officer or regular full-time employee 
of a corporation or other organization on its behalf. 


The adoption of the definitions in the Administrative Procedure 
Act not only simplifies the bill but is significant for present purposes be- 
cause those definitions limit the bill. Thus ‘‘agency proceeding,’’ as 
defined in the Administrative Procedure Act and hence applicable 
where used in this bill, means only a regulatory proceeding and there- 
fore does not include advisory functions, commercial-type transactions 
with agencies (such as some of the work of customhouse brokers), or 
mere applications or requests for information. Similarly an ‘‘agency” 
does not include the customs courts or public authorities composed of 
representatives of parties. Express exemption of the Tax Court has 
been included to demonstrate the proper interpretation of the Adminis- 
trative Procedure Act in this regard. 

The definition of ‘‘practice’’ is basic to the whole bill. ‘‘ Regularly 
appearing, participating, or offering’’ eliminates occasional instances in 
which attorneys or others appear before administrative agencies as an 
incident to some other proper activity. (See also the last sentence of 
section 5 below). ‘‘On behalf of others’’ eliminates the appearance of a 
person on his own behalf to give data or to express views if an agency 
will otherwise permit him to do so in a given proceeding. ‘‘For a con- 
sideration’’ exempts religious, fraternal, benevolent, philanthropic, 
charitable, labor, veterans, and other organizations of a nonprofit nature 
in their legitimate fields of endeavor. ‘‘Agency proceeding,’’ as ex- 
plained in the previous paragraph, means only a regulatory proceeding. 
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“As the whole or part of a profession, calling, business, or trade’’ again 
emphasizes that the regulated activities are those in which persons en- 

e as a business or profession. 

The final sentence of the section enumerates six situations in which 
the bill does not apply. But, of course, in any of them an agency, 
within the scope of its powers, may modify these exemptions. The 
latter are also in many respects merely a specification of exemptions 
which would follow in any event from the general language of the 
definition of ‘‘practice’’ as set forth in the previous paragraph. (1) 
“As a witness’’ is self-explanatory. (2) ‘‘For a limited or special pur- 
pose’ is designed to take care of those situations in which a person 
appears not as a formal party for all procedural purposes but merely 
to present data or views with the permission of the agency involved. 
Examples are the appearances of boards of trade or chambers of com- 
merce to present, much in the fashion of a witness, the general posi- 
tis they have taken as to a given matter. Farm cooperatives or 
labor unions may similarly appear to give evidence or state views. 
Where they are full parties, as in the case of proceedings brought against 
them by name, they are normally represented by counsel. (3) An ap- 
pearance ‘‘by an individual on his own behalf’’ would include those 
persons who in the contemplation of law stand in the stead of any indi- 
vidual. Thus an individual may be represented in an appropriate case 
by his parent, guardian, administrator, trustee, and so on. (4) The 
appearance of a partner on behalf of a partnership is traditional and 
arises out of the legal nature of partnerships. (5) The appearance of 
public officials for public purposes is an apparent necessity. (6) If not 
exempted by the provisions discussed above, corporate or organizational 
appearances through officers or employees are limited to proceedings 
in which sections 7 and 8 of the Administrative Procedure Act do not 
apply. The reasons for this limitation are that, in the first place, the 
proceeding is a so-called formal one in which there is a presiding officer 
and a record is being made much in the fashion of a court proceeding. 
Secondly, the record is that upon which judicial review may be had so 
that the proceeding is in effect a part of the court process. However, 
even then the limitation need not be taken as precluding corporate or 
organizational appearances by officers or employees because the latter 
may be admitted to such practice under section 5 of the bill and in 
certain circumstances under section 6 of the bill. 


Credentials Committee 


Sec. 3. There shall be established and operative (as the President 
shall provide by Executive order in conformity with this Act) a Creden- 
tials Committee of five members who shall be designated by the Attorney 
General, serve without compensation, issue certificates of admission and 
renewals thereof, and perform other functions required by this Act. 
Three shall be a quorum. Four shall be designated from among officers 
then serving in the executive branch by and with the consent of the 
Senate. One shall be an attorney engaged in the private practice of law 
representatwe of the legal profession. Not less than three shall hold or 
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be eligible for credentials under section 5. For the purposes of this Act 
the Credentials Committee shall appoint a Secretary, have such staff, 
other assistance, or advisory services or committees as may be required, 
incur obligations, make rules, issue individual notices by mail requiring 
the renewal of credentials from time to time, fix compensatory admission 
and renewal fees, and require the submission of necessary information 
from any person or agency. Receipts shall be deposited in the Treasury 
of the Umited States as a trust fund to be drawn upon for the purposes 
of this Act as the Credentials Committee may direct ; and there is hereby 
appropriated to such fund for such purposes for the fiscal year in which 
this Act is approved, and for each fiscal year thereafter, the unexpended 
balance in such fund at any time. 


This section contemplates that a central Credentials Committee 
shall be created as is often done in the States respecting admissions to 
the bar. In each of the several States there is a centralized court system 
headed by a supreme court. But in the Federal Administrative system 
there is no central or top administrative agency to perform the same 
function. For that reason it is necessary to create one by this bill for 
purposes of admissions to practice. However, since its functions will 
soon become routine, it is to be an uncompensated and ex-officio body 
as is customary in State practice. It is important that its members shall 
be high officials in the executive branch. It is also important that the 
legal profession be represented as is done in the States. Within these 
limitations as expressed in section 3 of the bill, it is proper that the 
detail of the set-up be provided by Executive order and thereby remain 
flexible. The Credentials Committee thus may also be placed in some 
appropriate department (such as the Department of Justice) for so- 
called housekeeping purposes. 

In order to limit admissions to those who seriously desire to pursue 
such a calling, and in order to make the system self-supporting, as is 
often done in such cases, fees should be fixed by the Credentials Commit- 
tee from time to time on a compensatory basis and be made available to 
defray expenses. Since applicants for such admissions will run into 
many thousands, such fees will, however, be modest if not merely nominal. 
Moreover, in order to prevent the roll of practitioners from becoming 
out of date and thus causing difficulty in administering the system 
proposed, it is necessary that the Credentials Committee have authority 
to require renewals by mail as occasion may require. The authority to 
‘require the submission of necessary information from any person or 
agency’’ does not amount to the subpena power but means merely that 
(1) Federal agencies shall submit relevant data on request and (2) ap- 
plicants for admission to practice must produce necessary information 
or run the risk of being denied the credentials they seek. 


Unauthorized Practice Prohibited 


Sec. 4. No person shall practice, hold himself out as a practitioner, 
or in any other manner assume so to practice before any agency without 
credentials or except as authorized under this Act. Nothing in this Act 
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shall be deemed to permit any person to practice law in any place or to 
hold himself out impliedly or expressly as authorized to do so. No person 
shall in any manner or form engage in the solicitation or procurement 
of employment (involving practice) for another holding credentials here- 
under, nor shall holders of credentials participate therein. Practice as 
attorneys subject to section 5 shall be governed by the canons of profes- 
sional ethics generally applicable to members of the bar of courts. 
Agents admitted to practice pursuant to section 6 shall be subject to the 
same requirements (including limitations on solicitation, advertising, 
and division of fees) adapted and promulgated in the form of rules 
by the credentials committee. Individuals admitted to practice wnder 
section 5 or 6 shall honor, and presiding and deciding officers in any 
agency proceeding shall conduct themselves in accordance with, the 
canons of judicial ethics generally applicable to members of the judiciary. 


The first sentence of section 4, when coupled with the definitions in 
section 2 above, is the enforcement clause for the whole bill. The second 
sentence is simply a declaration of the obvious fact that an admission to 
Federal administrative practice does not authorize a nonlawyer to prac- 
tice law. The third sentence, prohibiting solicitation through a third 
party, would not, of course, preclude anyone from recommending, or 
referring business to, a practitioner upon request and without compen- 
sation. The adoption or adaptation of standards of conduct by the last 
three sentences of the section are necessary because, at least from a tech- 
nical point of view, the recognized canons of professional and judicial 
ethics are inapplicable to administrative practice both because it is ad- 
ministrative and because many practitioners are not lawyers. In the 
absence of such provision, very few administrative agencies have at- 
tempted to state or enforce standards of conduct. A large part of the 
difficulty has been the simple lack of statutory authority for agencies to 
have and enforce such standards. The bill seeks to remedy this lack. 


Credentials of Attorneys 


Sec. 5. Any individual shall be given credentials as an attorney by 
the credentials committee upon (1) the production of evidence that he 
is a member in good standing of the bar of the highest court of any State, 
Territory, possession, the District of Columbia, or of any Federal court ; 
and (2) his written statement that he is engaged in the practice of law 
in such jurisdiction or, if that is not the case, submittal of reasonable 
and satisfactory evidence of character and fitness. Possession of creden- 
tials under this section shall entitle the holder to practice before any 
agency except that any agency which pursuant to statute has for more 
than 7 years prior to the adoption of this Act required attorneys to 
demonstrate additional special technical competence may continue to do 
so under reasonable rules, and no credentials authorizing practice before 
such agency shall be issued until such agency shall have certified to the 
credentials committee that the applicant has met such requirements. 
Any agency may provide that an attorney without credentials may act 
for or represent another solely in connection with a particular agency 
proceeding. 








I. C. C. PRACTITIONERS’ JOURNAL 





————_. 


Under the existing system of administrative practice, lawyers who 
are already admitted to practice before the highest courts of the land 
must secure admission to numerous administrative agencies as well. 
Such repetitious admission requirements for lawyers as such are un. 
reasonable, unnecessary, and provocative of much complaint. However, 
granted that some form of control is needed for the protection of the 
public and the administrative agencies, section 5 of the bill provides for 
one centralized admission. The first sentence of the section restates the 
general practice in State and Federal courts as well as in some adminis. 
trative agencies. The exception in the second sentence is designed to 
preserve the Patent Office system whereby, unlike other agencies with 
admission requirements, competence and experience beyond that of a 
member of the bar in good standing has long been required, is expressly 
authorized by existing law (35 U. S. C. 11), and is generally accepted 
by the bar. The last sentence provides, as is common in the courts, for 
admission to practice for the purpose of a particular or occasional case 
where there is ground for so doing and no evasion of the requirements 
is apparent. 


Credentials for Agents 


Sec. 6. So long as and to the extent that any agency shall find it 
necessary in the public interest and in the interest of parties to agency 
proceedings before it to authorize practice by individuals not subject to 
section 5 and provides by generally applicable rule therefor, any such 
individual may be admitted hereunder to practice as an agent before 
such agency. The Credentials Committee shall issue credentials to ap- 
plicants wnder this section if (1) such agency, after such examination or 
investigation as it may find necessary for the purpose, determines and 
certifies that the applicant possesses necessary competence as well as 
undertanding of ethical responsibilities and (2) the Credentials Commit- 
tee is satisfied that the applicant is of good moral character and repute. 
The credentials committee shall also issue credentials to individuals who 
present a certificate from any agency that, prior to the effective date of 
this section, they have been authorized to practice before such agency 
and are in good standing there. Under this section no individual shall 
be admitted to practice in proceedings to which sections 7 and 8 of the 
Administrative Procedure Act apply or in which the governing statute 
provides only for appearances in person or by attorney or counsel except 
that, in either case, any agency may certify such individuals for such 
practice before it where it has done so by rule requiring investigation 
and examination of applicants for more than 7 years prior to the adop- 
tion of this Act. 


As is presently the case, the bill leaves the admission of nonlawyers 
largely to the individual agencies concerned. Since nonlawyers may 
not have had specialized training and may not have been otherwise 
licensed for professional duties, the second sentence of the section re- 
quires an agency to determine whether, in its informed judgment and 
after such examination or investigation as may be necessary, the appli- 
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cant possesses such scientific training, experience, special competence, 
peculiar technical ability, knowledge of legal requirements, understand- 
ing of ethical responsibilities, or other qualifications as may be requisite 
to the adequate performance of the duties of a practitioner for the pro- 
tection of clients and the attainment or preservation of their rights. 

It is to be noted that the requirement in sections 5 and 6 of ‘‘good 
standing’’ and ‘‘good moral character and repute’’ may, in the light 
of section 3 authorizing the use of advisory services, be ascertained in 
whole or part by the Credentials Committee on the basis of records or 
certificates of organizations or agencies engaged in licensing (upon ex- 
amination and showing of good standing, moral character, and repute) 
and discipline of professional personnel such as lawyers or certified 
public accountants. 

Previously licensed nonlawyer practitioners will be entitled, by the 
third sentence of section 6, to new credentials under this bill enabling 
them to continue in their practice. However, once so given credentials, 
they will thereafter and in all other respects be subject to the responsi- 
bilities, disabilities, and requirements applicable to those receiving cre- 
dentials for the first time under the bill. 

The last sentence of the section imposes two limitations. The first 
is that, where statutes permit representation only by ‘‘attorney’’ or 
“counsel,’’ nonlawyers are not given the right to practice under this 
bill. The second is that nonlawyers shall not, under this bill, be ad- 
mitted to practice in formal proceedings subject to sections 7 and 8 of 
the Administrative Procedure Act (see the comment respecting this 
subject in section 2 above). However, in either case, if for 7 years or 
more (as in the case of the Interstate Commerce Commission) an agency 
has been examining and licensing nonlawyers for such practice, it may 
continue to do so under this bill. It is to be noted that this provision 
does not change the situation of accountants in tax matters before the 
Bureau of Internal Revenue because practice there is neither limited by 
statute to attorneys or counsel nor are the proceedings subject to sections 
7 and 8 of the Administrative Procedure Act. The latter comprehend 
only those proceedings held pursuant to statutory requirement of a 
hearing and not otherwise exempted from such sections, in which rules 
of evidence are applied, cross-examination is a matter of right, and a 
record is made as a basis for decision and judicial review. These pro- 
visions do not in any event apply to other proceedings even though 
argument or views are heard and a record is in fact made for convenience 
as; for example, in informal proceedings of the Securities and Exchange 
Commission where lawyers or accountants present views. 


Disciplinary Proceedings 


Sec. 7. Every agency conducting proceedings subject to this Act 
shall by rule provide that for good cause any person holding credentials 
shall (1) be censured, or (2) be suspended from practice in the particular 
case in which misconduct occurs or from all cases before it for a period 
not to exceed ninety days, or (3) be subjected to proceedings for the 
revocation of credentials as hereinafter provided in this section and 








928 I. C. C. PRACTITIONERS’ JOURNAL 





—<—$—$—. 


with or without suspension from practice by the agency concerned pend- 
ing the final determination thereof. Where cause therefor appears and 
unless the holder consents to an order of revocation and surrenders all 
his credentials, the agency shall (1) in the case of any individual holding 
credentials wnder section 6 issue an order revoking his credentials and 
(2) in the case of an individual holding credentials under section 5 
either (a) refer the matter to appropriate and existing State or Federal 
judicial disciplinary authorities or (b) issue an order revoking his cre- 
dentials if applicable statutes expressly provide both for such action by 
the agency and for judicial review thereof. Any agency order of censure, 
suspension, or revocation of credentials shall be entered only upon oppor- 
tunity for hearing and upon the record thereof ; and all such orders shall 
be subject to judicial review. Notice of all such proceedings shall be 
given the credentials committee, and, for the purposes of this section, it 
shall act in liew of agencies in cases in which misconduct is unrelated to 


any agency proceeding and no interested agency undertakes to act in the 
case. 


The first sentence of this section recognizes for the first time in 
statutory language that it is appropriate for administrative agencies 
to utilize a variety of disciplinary powers. The courts have long done 
so, whereas statutes relating to the administrative process have been 
barren or fragmentary on the subject. The second sentence recognizes 
the necessary difference in the exercise of the ultimate form of discipline 
in the case of the nonlawyer as compared with the lawyer. The former 
has not been admitted to practice by courts and hence is not subject 
to judicial discipline. The latter has been so admitted, there exists a 
ready forum for disciplinary proceedings, and any such action solely 
by an administrative agency is bound to have effect upon a lawyer’s 
standing before the bar. Consequently, it is the design of this bill that 
the right to administrative practice shall, for appropriate cause, be re- 
voked by administrative agencies in the case of nonlawyers and by judi- 
cial authorities in the case of lawyers except in the single case of the 
Patent Office, where by statute provision is made for both revocation by 
the administrative agency of a lawyer’s right to practice and for judicial 
review thereof (35 U. 8. C. 11). The bill would thus supersede the 
present authority of the Treasury Department (5 U. S. C. 261), the 
Veterans’ Administration (38 U. S. C. 102), and the Interior Depart- 
ment (5 U. S. C. 493). 

However, as stated above, agencies would be given the express 
authority to censure, to suspend for a limited period, to wholly revoke 
eredentials or institute proceedings therefor, and in the latter case to 
suspend pending the final determination thereof. For the first time an 
administrative agency would be authorized by statute to refer cases to 
the appropriate State or Federal judicial disciplinary authorities. In 
the case of either a nonlawyer or a lawyer any absolute order of censure, 
suspension, or revocation by an administrative agency must be entered 
after an opportunity for hearing and upon the record thereof (thereby 
becoming subject to section 5 of the Administrative Procedure Act) and 
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will be subject to judicial review (pursuant to sec. 10 of the Administra- 
tive Procedure Act). Of course, a mere reference of a case by an ad- 
ministrative agency to judicial authorities, without suspension of the 
right to practice meanwhile, would not require a hearing or be subject 
to such judicial review. For the exercise of these disciplinary powers 
it is provided that the Credentials Committee shall act in cases in which 
misconduct is unrelated to any agency proceeding and no interested 
agency undertakes to act in the case. 


Operation and Effect 


Sec. 8. Any person willfully violating any provision of this Act or 
rule lawfully issued hereunder, or knowingly submitting any false in- 
formation required pursuant hereto, shall be fined not more than $5,000 
or imprisoned for not more than one year, or both. No individual hold- 
ing credentials under this Act and serving by appointment as an officer, 
employee, or consultant in any agency or branch of the Government 
of the United States shall act or receive compensation during such public 
service or within two years thereafter as an attorney, agent, or employee 
of other interests with respect to (1) any matter in which the United 
States is interested and he renders or has rendered such public service 
or (2) any matter factually related thereto; but im all other matters 
such an individual so appointed on a temporary (not to exceed two 
years), intermittent, uncompensated, or part-time basis or for the purpose 
of particular litigation or agency proceedings may (if otherwise quali- 
fied and unless limited by rule or written instruction of the appointing 
agency) during or after such public service so act or receive compensa- 
tion. All statutory provisions, rules, or applications thereof in conflict 
with this Act are hereby repealed. No subsequent legislation shall be 
held to supersede or modify any provision or application of this Act 
except to the extent that such legislation shall do so expressly. If any 
provision of this Act or application thereof is held invalid, the remainder 
of this Act or other applications of such provision shall not be affected. 
The requirements of this Act respecting admissions to practice shall not 
take effect until siz months after its approval. 


The first sentence, fixing a penalty for violations, is self-explanatory. 
The same may be said of the last four sentences. The final sentence 
of the section defers the effective date of the admission requirements 
for 6 months after the approval of the bill, in order to afford time to 
place in operation the machinery provided in sections 3, 5, and 6 of the 
bill as set forth above. 

The second sentence of the section deals with a subject respecting 
which there is now a multiplicity of conflicting and diverse statutory 
provisions. This provision seeks to write into law for the first time 
(so far as holders of credentials under this bill are concerned) the 
present canon of professional ethics that no practitioner shall engage 
in representing anyone in a matter (or matter factually related thereto) 
in which he is simultaneously concerned, or with which he previously 
dealt (‘‘investigated or passed upon’’), as a public servant (Canon 
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No. 36, see also sec. 4 above) except that the disability is limited to 2 
years following termination of his public service. Secondly, the pro- 
vision frees the holder of credentials (be he lawyer or nonlawyer) to 
undertake private representation in other matters if he is or has been a 
public servant on only a temporary, intermittent, uncompensated, or 
part-time basis or for particular litigation or agency proceedings unless 
at the time of his public service the agency concerned has provided other- 
wise by rule or written instruction. These modifications of existing law 
are desirable in order to provide a uniform rule respecting holders of 
credentials under this bill. Such persons will be subjected to the licens. 
ing controls provided by the bill. They will be permitted to serve their 
Government on occasion without unnecessary disabilities. It will thus, 
for example, be possible for a private practitioner to serve on the ecreden- 
tials committee as provided in section 3 of the bill. 





All Except One of the Twelve I. C. C. Incumbent 
Hearing Examiners Originally Found Disquali- 
fied by the Civil Service Commission have 
Finally Been Approved by that 
Commission 


As previously noted in this JouRNAL, ten of the twelve incumbent 
hearing examiners of the Interstate Commerce Commission, who were dis- 
qualified by the Civil Service Commission following a report of its Board 
of Consultants were later approved and found entitled to continue in 
these positions. 

The cases of the remaining two hearing examiners were referred to 
the Board of Appeals and Review of the Civil Service Commission, for 
further consideration. On June 17, separate hearings were held by that 
Board in these two cases, and these examiners were supported by im- 
pressive testimony of members of the Interstate Commerce Commission, 
prominent members of its staff, the Vice-President and General Counsel 
of the Association of American Railroads, the Executive Secretary of 
the National Industrial Traffic League, lawyers representing important 
interests before that Commission on behalf of railroads, motor carriers, 
freight forwarders, and water carriers, and representatives of certain of 
the government departments having business before the Commission. 
Those appearing included two former Presidents of the Association of 
Interstate Commerce Commission Practitioners. Both examiners are war 
veterans, and a strong statement was made on their behalf by a repre- 
sentative of the Veterans of Foreign Wars. 


The Board, however, declined to disclose information on which the 
two examiners have been found disqualified, and also declined to permit a 
stenographic record to be made of the hearings. 

On August 24, 1949, the Civil Service Commission found as to one of 
the two examiners that he meets ‘‘the requirements for the position of 
hearing examiner’’ and is therefore ‘‘rated eligible for this position.’’ 

In spite of the overwhelming showing made on behalf of the other 
examiner at the hearing on June 17, approximately three months ago, 
the Civil Service Commission has reached no decision in his case. 

Much dissatisfaction has been expressed concerning the failure of the 
Civil Service Commission to remedy this grave injustice. It is to be re- 
membered that the Association filed a vigorous resolution with Congress 
urging an investigation of the action of that Commission in disqualifying 
the twelve I. C. C. incumbent hearing examiners. As a result of this 
resolution, and representations made on behalf of disqualified examiners 
in other agencies, Senator Johnston, of South Carolina, Chairman of the 
Senate Committee on Post Office and Civil Service, introduced the fol- 
lowing resolution on July 28, 1949 (S. Res. 143) : 
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‘‘Resolved, That the Committee on Post Office and Civil Service, 
or any duly authorized subcommittee thereof, is authorized and di. 
rected to make a full and complete study and investigation with re- 
spect to activities of the Civil Service Commission in determining 
qualifications for appointment of examiners under section 11 of the 
Administrative Procedure Act, including the activities of any ad- 
visory committee appointed by the Commission pursuant to such 
section. The committee shall report to the Senate at the earliest 
practicable date the results of its study and investigation together 
with such recommendations as it may deem desirable.’’ 


In the meantime, serious criticism has been made with respect to the 
procedure followed by the Civil Service Commission as to its eligible 
register for the appointment of hearing examiners, and it is reported that 
Senator Johnston’s committee plans a somewhat broader inquiry which 
will include this subject. The recruitment of new hearing examiners 
at the Interstate Commerce Commission is, of course, a matter of vital 
concern, and it is important that procedures be followed which will re- 
sult in the selection of competent and qualified men for the work of this 
Commission. The Civil Service Commission seems to be imbued with the 
thought that the prime consideration in choosing an examiner for the 
Interstate Commerce Commission is whether or not he can conduct a 
hearing. The practitioners know that the far more important task of 


an examiner is that of competently analyzing the evidence and writing a 
sound report based on such evidence and following principles established 
by the Commission and the Courts. 





Unrestricted Access to Markets: 
Aspects of Absorption of Freight Charges * 


By Wriu1am T. Faricy, 


President, Association of American Railroads ! 


Here in the United States we Americans enjoy such abundance as 
the world has never known before, and knows nowhere else today. 
Americans produce more and live better than any other people on earth. 
Why? 

One common explanation is the size of the country—but there are 
other countries even larger. Another common explanation is the rich 
resources of the continent—but other continents enjoy resources equally 
rich, and even this continent, which now sustains nearly 150 million peo- 
ple in a high degree of comfort, at one time could provide no more than 
the barest sustenance for perhaps half a million aboriginal inhabitants. 

Still a third reason offered is our numerous, ingenious and industri- 
ous population—but other nations have populations as numerous, per- 
haps as ingenious and certainly as industrious. No, there must be still 
another reason for the difference in productive capacity and in the 
plenty we enjoy. 

And there is such a reason. First, foremost and fundamentally, the 
difference is in the political institutions which were devised and be- 
queathed to us by our forefathers. The unique thing about these insti- 
tutions is the extent and degree to which they provide freedom. They 
do not provide merely a freedom to endeavor to be wise and good—all 
governments presumably do that—but freedom to try ventures, to make 
mistakes, perhaps to fail—but if to fail, then to have the chance to try 
again. 

But not even this unique degree of freedom would be enough to 
produce such results as we see all about us in our magnificent country. 
To produce such results, America had to be not only free, but also had 
to have the transportation which made it truly united. 

So, to its unique freedom, America added a unique concept of trans- 
portation. Transportation by rail, on the highways, in the air, on the 
waterways and under the earth in the form of pipelines—all these are 


— by permission. American Bar Association Journal, August, 1949, 
p. 645-47. 


P 

1Since the decision of Federal Trade Commission v. Cement Institute, 333 U. S. 
683 (1948), the problem of absorption of freight charges by producers has been the 
subject of wide discussion and controversy. In this article, Mr. Faricy, a member of 
the Illinois, California, Minnesota Bars, and a charter member of the Association of 
I. C. C. Practitioners, treats the question from the broad viewpoint of the function 
of the freight absorption system in our national economy. He points out that the 
prosperity of the United States is the result of unrestricted access to markets and 
to sources of raw materials, and urges retention of the freight absorption system as a 
necessary part of that condition. 
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known and used in other countries as well as ours, but nowhere else are 
they known and used in such abundance. 

Growing out of that fact is the thing that is unique about trans. 
portation in America. That thing is the use we make of it. Use of trans- 
portation in most countries is restricted by the concept, with how little 
ean we get along? In our country the idea is, how much transportation 
can we use to increase production, to enlarge output, to cut costs, to 
enrich life? 


Theorist Would Limit Producer to One Area 


Every day in the year the railroads alone move twelve ton-miles of 
freight for every man, woman and child in the United States. The the- 
orist in transportation will say that not all this hauling is necessary. The 
theorist will tell you it is wasteful to move St. Louis shoes to Boston and 
Boston shoes to St. Louis; to move Baltimore beer to Milwaukee and 
Milwaukee beer to Baltimore ; to move Kansas City steaks to Chicago and 
Chicago steaks to Kansas City. The theorist would have each producer 
restrict his sales to the trade area of his production, and would do it by 
the expedient of prohibiting absorption of freight charges. Well, let’s 
see what we get into if the theorist’s philosophy obtains. 

Why is freight cross-hauled? No one knows all the reasons why, for 
there are so many of them, variously combined in each individual case. 
But there are reasons, for most certainly nobody ships freight for fun. 
Nobody gives himself the pleasure of crating it up, and loading it and 
paying the charges, just for the fun of doing it. Shipping freight is not 
a game. It’s a business, and for every shipment made, there is a reason, or 
more likely a whole complex of reasons adding up to one controlling fact, 
namely, that somebody thought that the freight shipped would have 
enough more value at destination than at point of origin to make it 
worthwhile to go to the trouble and pay the cost of shipping it. This is 
a good business reason so long as the business man is free to make up his 
own mind where and how he will ship and how much he will charge for 
his product at destination. And since it is his goods that are being 
shipped, and his money that pays for the movement, and his privilege to 
make a profit on the sale of the goods—if he can—and his responsibility 
to bear the loss if his judgment is wrong, doesn’t it seem reasonable to 
let him say what he will charge and how he will go about figuring the 
price? Shouldn’t it be his business to say whether he will absorb all or a 
part of the freight charges or pass them along in their entirety to his 
customer, if he can, just so long as he does not conspire with his com- 
petitors to fix prices? 


American Economic System Based on Free Choice 


The American economic system is based on freedom of choice, free- 
dom of judgment, freedom of the market place, and freedom of move- 
ment. For the most part—except when and where we have had price 
supports or their opposites, price controls, or where questions of public 
utility regulation, or of conspiracy and combination, have intervened— 
business men in making prices have been free to use their own judgment. 
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They have been free to give effect to any and all the elements which go 
into the making of prices. The seller has been supposed to know better 
than anyone else what prices would cover his costs; the buyer has been 
supposed to be able to say whether any or none of the prices offered him 
was satisfactory. The whole process has been one of free meeting of the 
minds—with both buyer and seller taking into account all the tangible 
and intangible factors which enter into the making of a bargain. 

Even now, no one seriously proposes to restrict this free method of 
selling as a general practice in the conduct of business—except insofar 
as transportation costs may enter into the determination of prices. The 
seller may continue—insofar as the theorists in transportation are con- 
cerned—to make his prices in relation to the supply and demand of his 
product, to the prices of his raw materials, to the cost of manufacture, 
to taxes, rent, insurance, interest charges, overhead of every character, 
and even to the transportation charges he pays on his inbound raw mate- 
rials—but, according to these theorists he must not take account of the 
outbound freight charges upon his finished product. According to them, 
he must sell FOB mill, if he is to avoid the suspicion of collusion, and 
must let the consignee worry about the freight charges. As to whether he 
is actually subject to suit if he absorbs freight charges, on his own, with- 
out conspiring with competitors, not only the lawyers but also the govern- 
ment officials themselves disagree—there is almost a confusion of tongues, 
so to speak, on this subject. 

If it should turn out to be the law that no systematic absorption of 
freight charges is to be permitted—and that delivered pricing even in 
individual instances is subject to risk—the effects upon the structure of 
the economy would be profoundly disturbing. 

Under such a system, there would be an unpredictable relocation of 
industry on the part of those businesses which say, unequivocally, that 
without some sort of freight absorption they cannot operate present 
plants which were built not to serve merely limited and restricted local 
markets but great sections of the country, or even the whole nation. 


Unrestricted Access to Markets an American Tradition 


The structure of the economy of this country traditionally has been 
founded upon the concept of unrestricted access to markets and to 
sources of raw materials. It has been left for each producer to judge how 
far he should reach, either to secure his materials, or to distribute his 
product. It has been up to him to make the crucial decision as to where, 
in each individual case, he might reach the point of diminishing or 
vanishing returns. Under this concept, the country has grown and 
prospered as no other country in the history of the human race. More- 
over, the experience of two wars has shown that the industrial capacity 
which has been achieved under this concept is indispensable to the na- 
tional security. 

The great productive capacity of this country has been built—and 
the transportation plant has been built—not upon the basis of the use of 
transportation only under the compulsion of niggardly necessity, but 
on the basis of its abundant use. The abundant use of transportation 
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has made possible national opportunities for producers, and nationwide 
choices for consumers. These have created the American marvel of mass 
production, and this industrial marvel of the world could not be sustained 
without a continuation of national markets. In individual instances, 
there may be wasteful hauls. If so, they are the result of errors of judg- 
ment which are subject to the self-correction of results—the unrelenting 
testing of the market place. By that testing there is an almost automatic 
limiting factor, in that the producer who habitually overreaches in seek- 
ing new markets, or who habitually brings his raw materials from too 
great a distance and at too great a cost, soon ceases to be a producer. 
That, incidentally, is one of the great efficiency advantages of the private 
enterprise way of getting things done, in comparison with the government 
controlled way. Under the private enterprise way, repeated and habitual 
mistakes of judgment are corrected by failure; under the government 
control way, too often they are perpetuated through the involuntary, and 
sometimes unrecognized, support of the taxpayers. 


Artificial Limitation of Business Would Mean Loss 


But to limit artificially—as is proposed from time to time—the range 
within which a business may operate, is to do more than merely to limit 
that particular business. Such artificial limitation would result in the 
economic loss of junking plants built to serve great areas. It would 
create both economic and social dislocations. It would create uncertain- 
ties as to what would and what would not be permitted under such a 
policy of artificial limitation of transportation. It would limit the free- 
dom of action and of choice which is the basis of our American large- 
seale production and widespread consumption. 

Such artificial limitations upon the use of transportation would, in 
time, do even more. They would bring about the atrophy, more or less 
complete, of the very transportation systems which are one of the secrets 
of our national strength. The strongest muscles, when not exercised, 
wither and decay, and the complex mechanism of transport, if not used, 
would rust out. This is not to suggest transportation just to be trans- 
porting things—but then that doesn’t happen to any significant degree 
because, as stated above, nobody ships freight for fun. But it is a fortu- 
nate fact that in our daily peacetime operations we do ship, by the various 
means of transport, enough to keep our transport agencies in vigorous 
working order. 

It is a further fortunate circumstance that the cost of using our 
transport facilities is so little. Of course, we hear the words high freight 
rates—sometimes pronounced almost as if they were one word, high- 
freightrates—but actually the cost of transportation, and particularly 
of rail transportation, in this country is neither high nor burdensome. 
It is true that rail freight rates are higher in dollars and cents now than 
they were before the recent war. But when measured against the average 
value of the goods transported, rail freight rates are not only lower now 
than they were before the war, but in this post war period are less than 
they have been since the Interstate Commerce Commission’s Bureau of 
Transport Economics and Statistics has been keeping figures on the 
subject. 
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Because transportation in America is so cheap, it is used abundantly. 
And the converse is equally true. Transportation in this country is 
produced more cheaply because it is so abundantly used. In our trans- 
portation operations, we have applied the law of increasing returns— 
doing more and more for a smaller and smaller proportion of the total 
national production or income. 

Those who would artificially limit the usefulness of transportation 
as a great tool, a great balance wheel of production and consumption 
would—if they should sueceed—sharply reverse this trend. They would 
do so, no doubt, with high motives and good intentions. They would do 
so in the honest conviction that some commission, some board, some body 
with the compulsive power of government could make the right and the 
wise decisions in the multitude of daily transactions. Some may contend 
that such a body, removed from the pressure of responsibility for results, 
would be wiser in its actions than the common business man who has to 
make his guess, call his shots, and stand the consequences. But most 
Americans don’t see it that way. 

Most Americans recognize that prohibition of freight absorption 
would undercut the very foundations of the system of production and 
exchange of goods and services which have made America what it is—the 
great foundations of freedom of choice and action, and of the use of 
transportation as a productive tool. That would be a high price—a 
tragically high price—to pay for the testing out of some theory of com- 
pelling business enterprises to ignore one of the fundamentals of value 
and price—that is, the cost of putting the goods where the buyer wants 
them. It might even be that mankind ought to be willing to strive and 
struggle, to plan and sacrifice, without the incentive of the hope of 
profit—for which, incidentally, he takes the risk of loss. But that’s not 
the way the American economy and the economic freedom which is the 
sustaining force behind all our freedom—were built. 





Relative Costs of Short Haul Vs. Long Haul Rail 
Traffic * 


By Forp K. Epwarps, Director 


Bureau of Accounts and Cost Finding 
Interstate Commerce Commission 


Relation of Rail Costs to Length of Haul 
Principles Underlying Rail Cost Finding 


As a means of introducing the subject of rail costs, I would like to 
quote a passage from the Commission’s decision in the Class Rate Pro- 
ceeding, Docket 28,300 :4 


‘*Since the inception of Federal regulation of common carriers cost 
of service has been recognized as one of the basic elements entering 
into the process of making and judging rates. It has never been out 
of mind even though it has not always been in sight. Lake Cargo 
Coal Rates: 1925, 101 I. C. C. 513. The reality of costs in the ren- 
dition of transportation service is indisputable. The problem, from 
the standpoint of rate-making and rate regulation, is to convert 
such costs into practicable and usable terms.’’ 


As the Commission pointed out in its decision in the Class Rate 
proceeding, extensive progress has been made toward the development 
of practical and usable cost studies which will give guidance to the rate- 
maker in fixing rate levels and in establishing rate relationships. Among 
the latter, needless to say, the relation of rates to distance is one of the 
most important. 

A rail cost study is fundamentally based on the principle that the 
performance of the transportation service requires the production of a 
number of homogeneous service units such as gross ton-miles, car-miles, 
consignments billed, cars switched by classes of switching, etc. The 
cost study determines the quantity of service units of each kind consumed 
in rendering the service in question, based on the length of the haul, the 
net weight of the load, the tare weight of the car, the percent of empty 
return, whether carload or less than carload, and, where desired, the 
particular trains in which hauled and the specific switching services 
rendered. The number of service units thus accumulated are then priced 
out at the out-of-pocket cost per unit.2 The aggregate of the costs thus 
determined constitutes the out-of-pocket costs of hauling the given ship- 
ment. The fact. that unlike commodities are handled does not affect the 
accumulation of the quantities of homogeneous service units that are 


* Paper presented before the National Association of Railroad and Utilities 
Commissioners, Cleveland, Ohio, August 11, 1949. 

1 Reference 262 1. C. C. 447, 692. 

2 Expenses which are unaffected by the production of service units, i.e., the 
constant or indirect costs, are set apart for distribution as an “overhead burden.” 
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consumed in the rendition of the service. A gross ton-mile is a gross 
ton-mile whether it is made up of fertilizer, logs, cotton, or electric re- 
frigerators. A car interchanged is a car interchanged regardless of 
whether it is furniture or coal. The costs become a yardstick of the 
quantities of homogeneous service units furnished by the carrier in 
performing transportation services for various classes of equipment, 
various weights of loads with various percentages of empty returns, and 
for various lengths of haul. In short, the cost study is a measure of the 
relative amount of work performed by the carrier in handling the traffic. 
It evaluates in cents per hundredweight the influence of the transporta- 
tion conditions in so far as they affect the cost of the service. 


Procedures Underlying Rail Cost Finding 


Rail cost finding was once described by one of our staff members as 
being akin to building a brick building; i. e., there are lots of bricks, 
but once you master the laying of the first few the rest is easy. The only 
thing that has made rail cost finding seem difficult is that there are a 
considerable number of accounts and statistics to be dealt with, but 
once the elementary cost principles have been mastered, their handling 
becomes relatively simple. 

Long experience in cost finding also indicates that the major differ- 
ences in good studies are, more often than not, occasioned not by differ- 
ences in formulas, but rather by the fact that one party puts in an 
allowance for overheads while the other party leaves them out, one puts 
in a 6 percent return and the other leaves out any allowance for return, 
or one party quotes a full cost figure, while the opposing party quotes 
out-of-pocket costs only. When these differences are reconciled, it is 
often surprising how closely related the figures are, barring, of course, 
statistical and field study errors which sometimes creep into the best 
of studies. 

This similarity in the results springs in substantial part from the 
fact that rail cost finding fundamentally breaks down into a few basic 
steps which have been but little changed over the past several decades. 
Practically all rail cost studies introduced before the Interstate Com- 
merce Commission, in which a serious attempt was made to separate 
line-haul and terminal expenses, fall into the following basic pattern: 


. Line-haul running costs distributed on a gross ton-mile or car- 
mile basis or some combination of the two; 
Switching costs distributed on an engine minute basis (with car 
repairs and per diem on a car-mile or car-day basis) ; 
Station clerical costs distributed on a per shipment basis. 


As roughly 20 to 30 percent of all the rail expenses are unre- 
lated to the length of the haul, a necessary ‘‘must’’ is to separate the 
costs related to distance from those unrelated to distance. This step is 
greatly facilitated by the present organization of the carriers’ accounts. 
Such running expenses as maintenance of running tracks, maintenance 
of road locomotives, road fuel, road crew expenses, etc., are directly sepa- 
rated in the accounts. Yard switching and station expenses are simi- 
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larly separated although some further breakdown is needed. The yard 
expenses can be further separated by time studies between switching work 
related to the length of haul (i. e., the make-up and break-up of trains 
at intermediate junctions and interchange points) and switching work 
which is independent of distance (i. e., spotting, pulling, and switching 
of cars at their points of origin and destination). Car repairs and car 
depreciation are separable between line-haul running work and terminal 
work on the basis of active car-days and car-miles. To sum up, all 
carrier expenses can be separated with reasonable accuracy between that 
portion related to distance or length of haul and that portion indepen- 
dent of distance.! 

Amplifying somewhat the breakdown above, the rail accounts di- 
rectly lend themselves to a separation of the cost by the following basic 
services : 


Running service (all line-haul or road operations but excluding 
train switching) 

Switching service (all switching operations whether yard or train 
switching) 

Station clerical work 

Station platform handling 

Special services (cleaning cars, furnishing grain doors, bedding live- 
stock, etc.) 

LCL pick-up and delivery (LCL only) 

Loss and damage. 


The valuation of the rail plant, i. e., of the track structure, the land, 
the switching facilities, the stations, etc., can be similarly separated or 
apportioned between the line-haul or running services; the switching 
services and the station services, using the primary road and equipment 
property accounts, and where necessary appropriate use factors. This 
permits of a separation of an allowance for return among the running, 
switching, and station services. 


Separation between Intrastate and Interstate 


Interstate traffic and intrastate traffic are usually fully intermingled 
in the carrier’s terminal, train, and station operations. This poses no 
problem, however, as the unit costs (per car-mile, per ton-mile, per 
switch-engine minute, ete.) are as applicable to the one as to the other. 
The problem here is no different from that faced in separating the costs 
of hauling wheat from the costs of hauling gravel, canned goods, or 
perishables when handled in common trains or switching operations. 
Once one has determined the quantities of service units consumed in 
handling each kind of traffic there only remains the matter of pricing 
out the units at their appropriate common cost. 

Territorial unit costs, system unit costs, division unit costs, or even 
unit costs for particular trains or yards can here be used depending on 


1 For a detailed treatment of each operating expense account see I. C. C. Bureau 
of Accounts and Cost Finding Statement No. 2-48 entitled “Explanation of Rail Cost 
Finding Procedures and Principles Relating to the Use of Costs,” Chapter III. For 
Rail Cost Formula see Statement No. ; 
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the nature of the problem and the degree of refinement desired. Where 
one is concerned principally with the general relation of costs to the 
weight of the shipment or the length of the haul, as is quite often the 
case, it is not of great significance which of the foregoing unit costs are 
used: the relationship will be about the same in any case. 


Examples of the Progression of Costs with Distance 


Illustrations of the out-of-pocket switching and station costs per 
carload and the line-haul costs per loaded car-mile, taking a 25-ton 
load in a box ear, are shown in tables 1 to 3 below. The purpose is to 
indicate the relative importance of the switching and station costs com- 
pared to the line-haul costs at various lengths of haul. 

The figures were taken from the Bureau of Accounts and Cost Find- 
ing Statement No. 3-48 and the working papers thereto. These costs were 
based on the year 1946 operations with adjustments for wage and ma- 
terial price increases through January 1, 1948. Separate studies of the 
line-haul and terminal unit costs indicate that the increases in expenses 
in recent years have rested most heavily on the terminal operations 
where direct labor is such an important factor. 

The figures are intended to reflect the estimated long-run out-of- 
pocket costs and include, in brief, 80% of the operating expenses, 100 
percent of the loss and damage expense, and a 4 percent return on 100 
percent of the depreciated value of the equipment and 50 percent of the 
depreciated value of the road property. 

Referring to Table 1 (Column 2, line 14), it will be seen that the 
average out-of-pocket cost in the Eastern District for both originating 
and terminating a car totalled $37.96, or $18.98 at each end of the haul. 
The corresponding total figure of the Southern region was $25.92 (Table 
2) and for the Western District $36.37 (Table 3). 

Referring again to Tables 1, 2, and 3 (column 4, line 14) it will 
be noted that the out-of-pocket costs per loaded car-mile were 18.5¢ in 
the Eastern District, 16.8c in the Southern Region, and 16.3¢ in the 
Western District. By multiplying these figures by the lengths of haul 
used for purposes of illustration, i. e., 50 to 1,000 miles, one obtains the 
aggregate line-haul cost at each distance. Thus, at 50 miles the line-haul 
costs per car (25 tons) are, respectively, $9.25, $8.40, and $8.15 in the 
three territories. At 1,000 miles they are $185.00, $168.00, and $163.00, 
respectively. By adding these line-haul costs to the origin and destina- 
tion costs previously referred to, we obtain the total out-of-pocket costs, 
line and terminal. (See line 15). 

It might be pointed out here that the foregoing figures still account 
for only about 70 percent of the total expenses which (for the period 
studied) the carriers would have had to recover from the freight traffic 
to come out whole and earn a 4 percent return. The items not covered 
(in Tables 1 to 3) are the constant or fixed expenses, an allowance for a 
return of one-half the road property and the passenger deficits. 

Turning to the question of the relative costs for short hauls vs. 
long hauls, the figures in Tables 1 to 3 indicate that for distances up to 
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50 or 100 miles, the overwhelming part of the out-of-pocket costs are 
unrelated to the length of the haul. Taking the Eastern District, for 
example, at 50 miles the cost of $47.21 is broken down as follows: 


Expenses unrelated to the length of haul $37.96 
Expenses related to the length of haul 


In this case roughly 80 percent of the expenses at 50 miles are re- 
lated to the terminal operations, and 20 percent to the line-haul. At 
100 miles the proportions would be terminal 67 percent and line-haul 
33 percent. In these figures, the special services and loss and damage 
are treated as substantially unrelated to the length of the haul. While 
some portion of these expenses is no doubt related to the length of haul, 
it is not believed to be large enough to affect these observations. 

The significance of the terminal expenses and costs unrelated to 
distance may be indicated in another way. At a line-haul car-mile cost 
of 18.5c in the Eastern District, the costs unrelated to distance of $37.96 
per carload are equivalent to 205 miles of haul ($37.96—18.5¢c). The 
comparable figure in the Southern region is 154 miles and in the Western 
District, 223 miles. Thus on a 400-mile box-car haul (25 tons) in the 
Eastern District roughly one-third of the combined costs would be un- 
related to the distance. On a 1,000 mile haul, approximately 17 percent 
of the expenses would be unrelated to the length of the haul. The same 
type of showing is graphically portrayed in Charts 2 and 3 which show 
carload cost progressions for box-car and gondola-car traffic at various 
lengths of haul, and for various weights of load. The data are for the 
Eastern District. 

The following tabulation, using Eastern District figures, illustrates 
the relative line-haul and terminal costs for LCL traffic. It will be noted 
that terminal expenses constitute a very high proportion of the total. 


Origin plus 
destination Line-haul costs 
Terminal costs per 100 pounds 
Item (per 100 pounds) for 100-mile haul ! 
(cents) (cents) 


Switching 11.49 
Station clerical 14.20 
Station platform 33.48 
Special services 32 
Loss and damage 4.07 
Pick-up and Delivery 20.19 
Running service —- 
Return on value, Road & Equip. 

at 4% 3.78 
Total (items 1 to 8, incl.) 87.53 


fo DWN Mop chp 


1 Average load—9.32 tons per car. 
Percent empty return—6.88 percent. 
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Chart 1 graphically shows the relation of costs to the length of haul 
for LCL traffic throughout the United States. The relation of LCL 
revenues with distance is also shown for comparison. It will be noted 
that the trend is for LCL revenues to be non-compensatory for the short 
hauls, with the reverse true for the long hauls. 

The figures, tables, and charts referred to herein, while illustrative 
only, nevertheless serve to indicate the general relationship of terminal 
costs to line-haul costs, and the significance of such cost relationships to 
rate making. 
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COMPARISON OF ADJUSTED REVENUE 
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Amendments To Interstate Commerce Act 


The 81st Congress has passed three laws, amending the Interstate 
Commerce Act in several respects. We believe our members are suffi- 
ciently interested in these amendments to include them in this issue 
of the JouRNAL: 


Amendment Relating to joint Boards 


An Act to Amend Section 205 of the Interstate Commerce Act, Relating to Joint 
Boards 


Public Law 185—81st Congress 
(Chapter 361—1st Session) 
(S. 255) 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That subsection (b) 
of section 205 of the Interstate Commerce Act is hereby amended to 
read as follows: 

**(b) Whenever there arises in the administration of this part any 
matter that the Commission is required to refer to a joint board, or 
that the Commission determines, in its discretion, to refer to a joint 
board, the Commission shall, if no joint board eligible to consider said 
matter is in existence, create a joint board to consider the matter when 
referred, and to recommend appropriate order thereon. The Com- 
mission shall prescribe rules governing meetings and procedure of joint 
boards and may, in the event of legal proceedings preventing reference 
to a joint board, determine the matter as provided in section 17. Except 
as hereinafter provided, a joint board shall consist of a member from 
each State in which the motor carrier or brokerage operations involved 
are or are proposed to be conducted. The member from any such State 
shall be nominated by the board of such State from its own membership 
or otherwise; or if there is no board in such State or if the board of 
such State fails to make a nomination when requested by the Commission, 
then the Governor of such State may nominate such member. The Conm- 
mission is authorized to appoint as a member upon the joint board any 
such nominee approved by it. If both the board and the Governor of any 
State shall fail to nominate a joint board member when requested, then 
the joint board shall be constituted without a member from such State, 
if members for two or more States shall have been nominated and ap- 
proved by the Commission. All decisions and recommendations by joint 
boards shall be by majority vote: Provided, however, That in any matter 
where only one member shall participate in a hearing such member shall 
constitute a quorum and make recommendation of an order thereon. If 
the board of each State from which a member of a joint board is entitled 
to be appointed shall waive action on any matter referred to such joint 
board, or if any joint board fails or refuses to act, or is unable to agree 
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upon any matter submitted to it within forty-five days after the matter 
is referred to it or such other period as the Commission may authorize, 
or if a member shall not be nominated for more than one State (except 
only when the operations proposed shall be into or through territory 
foreign to the United States), then such matter shall be decided as in 
the case of any matter not required to be referred to a joint board. The 
failure of a duly appointed member of a joint board to participate in any 
hearing on a matter referred to such joint board, after notice thereof, 
shall be considered to constitute, as to the matter referred, a waiver of 
action on the part of the State from which such member was appointed, 
but shall not affect the duty and power of the remaining members or 
member of said joint board, if any, to proceed with said hearing, to con- 
sider such matter, and to make recommendation of an order thereon. 
When any proceeding required to be referred to a joint board shall in- 
volve operations of a motor carrier conducted or proposed to be con- 
ducted into or through territory foreign to the United States. if a single 
State shall be involved, or if only one State shall make nomination of a 
joint board member through its Governor or State board, then the Com- 
mission, in such ease, may receive from that State the nomination of not 
more than three members and may appoint such nominees to constitute 
the joint board. Members of joint boards when administering the pro- 
visions of this part shall receive such allowances for travel and subsis- 
tence expenses as the Commission shall provide. A joint board shall 
continue in existence for the consideration of matters referred to it by 
the Commission until such time as its existence may be terminated by 
the Commission. A substitution of membership upon a joint board from 
any State may be made at any time by nomination and appointment in 
the same manner as an original nomination and appointment.’’ 
Approved July 26, 1949. 





Omnibus Amendments to the Act 
An Act to Amend the Interstate Commerce Act, as Amended 


Public Law 197—81st Congress 
(Chapter 379—Ist Session) 
(S. 256) 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That paragraph (5) 
of section 1 of the Interstate Commerce Act, as amended, is amended 
by striking out ‘‘(a)’’; and is further amended by striking out ‘‘(b)’’ 
and inserting in lieu thereof ‘‘ (514) ’’. 

See. 2. (a) The first sentence of paragraph (2) of section 3 of the 
Interstate Commerce Act, as amended, is amended to read as follows: 

‘*(2) No earrier by railroad and no express company subject to the 
provisions of this part shall deliver or relinquish possession at destina- 
tion of any freight or express shipment transported by it until all tariff 
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rates and charges thereon have been paid, except under such rules and 
regulations as the Commission may from time to time prescribe to govern 
the settlement of all such rates and charges and to prevent unjust dis. 
crimination: Provided, That the provisions of this paragraph shall not 
be construed to prohibit any carrier or express company from extending 
credit in connection with rates and charges on freight or express ship- 
ments transported for the United States, for any department, bureau, 
or agency thereof, or for any State or Territory or political subdivision 
thereof, or for the District of Columbia.’’ 

(b) The amendment made by subsection (a) of this section shall 
take effect six months after the date of the enactment of this Act. 

Sec. 3. The second sentence of subparagraph (b) of paragraph (2) 
of section 5 of the Interstate Commerce Act, as amended, is amended 
to read as follows: ‘‘If the Commission shall consider it necessary in 
order to determine whether the findings specified below may properly 
be made, it shall set said application for public hearing; and a public 
hearing shall be held in all cases where carriers by railroad are involved 
unless the Commission determines that a public hearing is not necessary 
in the public interest.’’ 

Sec. 4. (a) Paragraph (10) of section 5 of the Interstate Commerce 
Act, as amended, is amended by adding at the end thereof a new sub- 
paragraph as follows: 

‘‘Nothing in this section shall be construed to require the approval 
or authorization of the Commission in the case of a transaction within 
the seope of paragraph (2) where the only parties to the transaction 
are street, suburban, or interurban electric railways none of which is 
controlled by or under common control with any carrier which is operated 
as part of a general steam railroad system of transportation.’’ 

(b) Paragraph (13) of section 5 of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

**(13) As used in paragraphs (2) to (12), inclusive, the term 
‘carrier’ means a carrier by railroad and an express company and a 
sleeping-car company, subject to this part; and a motor carrier subject 
to part IIT; and a water carrier subject to part ITI.’’ 

Sec. 5. Paragraph (5) of section 6 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

**(5) Every common carrier subject to this part shall also file with 
said Commission copies of all contracts, agreements, or arrangements, 
with other common carriers in relation to any traffic affected by the 
provisions of this part to which it may be a party: Provided, however, 
That the Commission, by regulations, may provide for exceptions from 
the requirements of this paragraph in the case of any class or classes 
of contracts, agreements, or arrangements, the filing of which, in its 
opinion, is not necessary in the public interest.’’ 

Sec. 6. Paragraph (5) of section 16 of the Interstate Commerce Act, 
as amended, is amended by changing the period at the end thereof to a 
colon and adding thereafter the following: ‘‘ Provided, That in such 
proceedings service of notice of the suspension of a tariff or schedule 
upon an attorney in fact of a carrier who has filed said tariff or schedule 
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in behalf of such carrier shall be deemed to be due and sufficient service 
upon the carrier, and service of notice of the suspension of a joint tariff 
or schedule upon a carrier which has filed said joint tariff or schedule to 
which another carrier is a party shall be deemed to be due and sufficient 
notice upon the several carriers parties thereto. Such service of notice 
may be made by mail to such attorney in fact or carrier at the address 
shown in the tariff or schedule.’’ 

Sec. 7. Paragraph (1) of section 20 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

‘*(1) The Commission is hereby authorized to require annual, 
periodical, or special reports from carriers, lessors, and associations (as 
defined in this section), to prescribe the manner and form in which such 
reports shall be made, and to require from such carriers, lessors, and 
associations specific and full, true, and correct answers to all questions 
upon which the Commission may deem information to be necessary, 
classifying such earriers, lessors, and associations as it may deem proper 
for any of these purposes. Such annual reports shall give an account 
of the affairs of the carrier, lessor, or association in such form and detail 
as may be prescribed by the Commission.’’ 

See. 8. The second sentence of paragraph (5) of section 20 of the 
Interstate Commerce Act, as amended, is amended by striking out ‘‘car- 
riers and lessors’’ and inserting in lieu thereof the following: ‘‘ carriers, 
lessors, and associations.’’ 

Sec. 9. Paragraph (8) of section 20 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

**(8) As used in this section, the words ‘keep’ and ‘kept’ shall be 
construed to mean made, prepared, or compiled, as well as retained; the 
term ‘carrier’ means a common carrier subject to this part, and includes 
a receiver or trustee of such carrier; the term ‘lessor’ means a person 
owning a railroad, a water line, or a pipe line, leased to and operated by 
a common carrier subject to this part, and includes a receiver or trustee 
of such lessor; and the term ‘association’ means an association or orga- 
nization maintained by or in the interest of any group of carriers subject 
to this part which performs any service, or engages in any activities, in 
connection with any traffic, transportation, or facilities subject to this 
Act.”’ 

See. 10. Paragraph (1) of section 20a of the Interstate Commerce 
Act, as amended, is amended to read as follows: 

‘*(1) That as used in this section, the term ‘carrier’ means a common 
carrier by railroad (except a street, suburban, or interurban electric 
railway which is not operated as a part of a general steam railroad 
system of transportation) which is subject to this part, or any corpora- 
tion organized for the purpose of engaging in transportation by railroad 
subject to this part, or a sleeping-car company which is subject to 
this part.’’ 

See. 11. The first two sentences of subsection (a) of section 220 
—— Interstate Commerce Act, as amended, are amended to read as 
ollows : 
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**(a) The Commission is hereby authorized to require annual, peri- 
odical, or special reports from all motor carriers, brokers, lessors, and 
associations (as defined in this section) ; to prescribe the manner and 
form in which such reports shall be made; and to require from such 
carriers, brokers, lessors, and associations specific and full, true, and 
correct answers to all questions upon which the Commission may deem 
information to be necessary. Such annual reports shall give an account 
of the affairs of the carrier, broker, lessor, or association in such form 
and detail as may be prescribed by the Commission.’’ 

See. 12. The third sentence of subsection (d) of section 220 of the 
Interstate Commerce Act, as amended, is amended to read as follows: 
‘‘The Commission or its duly authorized special agents, accountants, 
or examiners shall at all times have access to and authority, under its 
order, to inspect and examine any and all lands, buildings, or equip- 
ment of motor carriers, brokers, and lessors; and shall have authority 
to inspect and copy any and all accounts, books, records, memoranda, 
correspondence, and other documents of such carriers, brokers, lessors, 
and associations (as defined in this section), and such accounts, books, 
records, memoranda, correspondence, and other documents of any person 
controlling, controlled by, or under common control with any such 
carrier, as the Commission deems relevant to such person’s relation to 
or transactions with such carrier.’’ 

Sec. 13. Subsection (e) of section 220 of the Interstate Commerce 
Act, as amended, is amended to read as follows: 

**(e) As used in this section, the words ‘keep’ and ‘kept’ shall be 
construed to mean made, prepared, or compiled, as well as retained; 
the term ‘lessor’ means a lessor of any right to operate as a motor car- 
rier; the term ‘motor carrier,’ ‘broker,’ or ‘lessor’ includes a receiver 
or trustee of any such motor carrier, broker, or lessor; and the term 
‘association’ means an association or organization maintained by or in 
the interest of any group of motor carriers or brokers subject to this 
part which performs any service, or engages in any activities in con- 
nection with any traffic, transportation, or facilities subject to this Act.”’ 

Sec. 14. (a) The third sentence of subsection (a) of section 221 
of the Interstate Commerce Act, as amended, is amended by striking 
out the word ‘‘registered.’’ 

(b) The last sentence of such subsection (a) is amended to read as 
follows: ‘‘In proceedings before the Commission involving the lawful- 
ness of rates, fares charges, classifications, or practices, service of notice 
of the suspension of a tariff or schedule upon an attorney in fact of a 
carrier who has filed said tariff or schedule in behalf of such carrier 
naming the rates, fares, charges, classifications, or practices, involved in 
such proceedings shall be deemed to be due and sufficient service upon 
the carrier and service of notice of the suspension of a joint tariff or 
schedule upon a carrier which has filed said joint tariff to which another 
carrier is a party naming the rates, fares, charges, classifications, or prac- 
tices involved in such proceedings shall be deemed to be due and suffi- 
cient service upon the several carriers parties thereto, but such manner 
of service shall not be considered as excluding service in any other manner 
authorized by law.’’ 
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See. 15. Section 222 of the Interstate Commerce Act, as amended, 
is amended by adding at the end thereof the following new paragraph: 

‘*(h) Any motor carrier, broker, or lessor, or other person, or any 
officer, agent, employee, or representative thereof, who shall fail or 
refuse to keep, preserve, or forward any account, record, or memoran- 
dum in the substance, form, or manner prescribed in this part or in any 
rule, order, or regulation prescribed under this part; or who shall fail 
or refuse to comply with any requirement of this part with respect 
to the filing with this Commission or with any agency, office, or repre- 
sentative of the Commission, as prescribed by the Commission, any 
annual, periodical, or special report, or other report, tariff, schedule, 
contract, document, or data or with any rule, order, or regulation pre- 
scribed with respect to such filing; or who shall fail or refuse to make 
full, true, or correct answer to any question required by the Commission 
to be made under the provisions of this part, shall forfeit to the United 
States the sum of $100 for each such offense, and, in case of a continuing 
violation, not to exceed $50 for each additional day during which such 
failure or refusal shall continue. All forfeitures provided for in this 
paragraph shall be payable into the Treasury of the United States and 
shall be recoverable in a civil suit in the name of the United States, 
brought in the district where the motor carrier or broker has its prin- 
cipal office, or in any district in which such motor carrier or broker was, 
at the time of the offense, authorized by this Commission, or by this 
part, to engage in operation as such motor carrier or broker; or in any 
district where such forfeiture may accrue; or in the district where the 
offender is found. All process in any such case may be served in the 
judicial district whereof such offender is an inhabitant or wherever he 
may be found. It shall be the duty of the various district attorneys 
under the direction of the Attorney General of the United States to 
prosecute for the recovery of such forfeitures. The costs and expenses 
of such prosecution shall be paid out of the appropriation for the ex- 
penses of the courts of the United States.’’ 

See. 16. The first two sentences of subsection (a) of section 313 of the 
Interstate Commerce Act, as amended, are amended to read as follows: 

‘*(a) The Commission is hereby authorized to require annual, peri- 
odical, or special reports from water carriers, lessors, and associations 
(as defined in this section), and to prescribe the manner and form in 
which such reports shall be made, and to require from such carriers, 
lessors, and associations specific and full, true, and correct answers to 
all questions upon which the Commission may deem information to be 
necessary. Such annual reports shall give an account of the affairs of 
the carrier, lessor, or association in such form and detail as may be pre- 
scribed by the Commission.’’ 

See. 17. The first sentence of subsection (f) of section 313 of the 
Interstate Commerce Act, as amended, is amended by inserting after 
“‘lessors,’’ the following: ‘‘and of associations (as defined in this sec- 
tion),’’. 

See. 18. Subsection (h) of section 313 of the Interstate Commerce 
Act, as amended, is amended to read as follows: 
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‘*(h) As used in this section, the words ‘keep’ and ‘kept’ shall be 
construed to mean made, prepared, or compiled, as well as retained; the 
term ‘lessor’ means a lessor of any right to operate as a water carrier; 
the term ‘water carrier’ or ‘lessor’ includes a receiver or trustee of such 
water carrier or lessor; and the term ‘association’ means an association 
or organization maintained solely by water carriers subject to this part 
which engages in activities relating to the fixing of rates, publication of 
classifications, or filing of schedules by such ecarriers.’’ 

Sec. 19. (a) That the third sentence of subsection (a) of section 315 
of the Interstate Commerce Act, as amended, is amended by striking 
out the word ‘‘registered.’’ 

(b) The last sentence of such subsection (a) is amended to read as 
follows : ‘‘In proceedings before the Commission involving the lawfulness 
of rates, fares, charges, classifications, or practices, service of notice of 
the suspension of a tariff or schedule upon an attorney in fact of a 
earrier who has filed a said tariff or schedule in behalf of such carrier 
naming the rates, fares, charges, classifications, or practices involved in 
such proceedings shall be deemed to be due and sufficient service upon the 
earrier and service of notice of the suspension of a joint tariff or schedule 
upon a carrier which has filed said joint tariff to which another carrier is 
a party naming the rates, fares, charges, classifications, or practices in- 
volved in such proceedings shall be deemed to be due and sufficient service 
upon the several carriers parties thereto, but such manner of service 
shall not be considered as excluding service in any other manner author- 
ized by law.”’ 

Sec. 20. The first two sentences of subsection (a) of section 412 of 
the Interstate Commerce Act, as amended, are amended to read as 
follows : 

**(a) For purposes of administration of the provisions of this part, 
the Commission is hereby authorized to require annual, periodical, or 
special reports from freight forwarders and associations (as defined in 
this section), and to prescribe the manner and form in which such reports 
shall be made, and to require from such forwarders and associations 
specific, full, true, and correct answers to all questions upon which the 
Commission may deem information to be necessary. Such annual report 
shall give an account of the affairs of the freight forwarder or association 
in such form and detail as may be prescribed by the Commission.”’ 

Sec. 21. The first sentence of subsection (d) of section 412 of the 
Interstate Commerce Act, as amended, is amended by inserting after 
the words ‘‘documents of freight forwarders’’ the following: ‘‘and of 
associations (as defined in this section).’’ 

See. 22. Subsection (f) of section 412 of the Interstate Commerce 
Act, as amended, is amended to read as follows: 

**(f) As used in this section, the words ‘keep’ and ‘kept’ shall be 
construed to mean made, prepared, or compiled, as well as retained; 
and the term ‘association’ means an association or organization main- 
tained by or in the interest of any group of freight forwarders subject 
to this part which performs any service, or engages in any activities, 
in connection with any traffic, transportation, or facilities subject to 
this Act.”’ 

Approved August 2, 1949. 
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be Amendment Relating to Time Within Which Actions May Be Brought 

the Against Motor Carriers, Water Carriers and Freight Forwarders for 

er; Recovery of Undercharges and Overcharges. 

“ An Act to amend Part II of the Interstate Commerce Act 

art Public Law 138—8lst Congress 

i (Chapter 272—Ist Session) 

315 (S. 257) 

in 

. Be it enacted by the Senate and House of Representatwes of the 

as United States of America in Congress assembled, That part II of the 

ess Interstate Commerce Act, as amended, is amended by inserting after 

of section 204 thereof a new section as follows: 

a “See. 204a. (1) All actions at law by common carriers by motor 

ier vehicle subject to this part for the recovery of their charges, or any part 

in thereof, shall be begun within two years from the time the cause of action 

he accrues, and not after. 

ile **(2) For recovery of overcharges, action at law shall be begun 

is against common carriers by motor vehicle subject to this part within two 

in- years from the time the cause of action accrues, and not after, subject 

ice to paragraph (3) of this section, except that if claim for the overcharge 

ice has been presented in writing to the carrier within the two-year period 

yr of limitation said period shall be extended to include six months from 
the time notice in writing is given by the carrier to the claimant of dis- 

of allowance of the claim, or any part or parts thereof, specified in the notice. 

as ‘*(3) If on or before expiration of the two-year period of limitation 
in paragraph (2) a common carrier by motor vehicle subject to this 

rt, part begins action under paragraph (1) for recovery of charges in re- 

or spect of the same transportation service, or, without beginning action, 

in collects charges in respect of that service, said period of limitation shall 

ts be extended to include ninety days from the time such action is begun 

ns or such charges are collected by the carrier. 

he **(4) The cause of action in respect of a shipment of property shall, 

rt for the purposes of this section, be deemed to accrue upon delivery or 

mn tender of delivery thereof by the carrier; and not after. 

**(5) The term ‘overcharges’ as used in this section shall be deemed 
1e to mean charges for transportation services in excess of those applicable 
ar thereto under the tariffs lawfully on file with the Commission. 
of ‘*(6) The provisions of this section shall apply only to cases in which 


the cause of action may accrue after the date of the enactment of this 
e section.’’ 
Sec. 2. Subsection (a) of section 308 of the Interstate Commerce 


ye Act, as amended, is hereby amended to read as follows: 

l; “*(a) For the purposes of this section the term ‘carrier’ means a 
1- common carrier by water.’’ 

t See. 3. (a) Subsection (f) (1) of section 308 of the Interstate Com- 


merce Act, as amended, is hereby amended to read as follows: 
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**(1) (A) All actions at law by carriers subject to this part for the 
recovery of their charges, or any part thereof, shall be begun within 
two years from the time the cause of action accrues, and not after. 

“‘(B) All complaints against carriers for the recovery of damages 
not based on overcharges shall be filed with the Commission within two 
years from the time the cause of action accrues, and not after, subject 
to subdivision (D). 

‘*(C) For the recovery of overcharges action at law shall be begun 
or complaint filed with the Commission against carriers subject to this 
part within two years from the time the cause of action accrues, and not 
after, subject to subdivision (D), except that if claim for the overcharge 
has been presented in writing to the carrier within the two-year period 
of limitation said period shall be extended to include six months from 
the time notice in writing is given by the carrier to the claimant of dis- 
allowance of the claim, or any part or parts thereof, specified in the 
notice. 

‘*(D) If on or before expiration of the two-year period of limita- 
tion in subdivision (B) or the two-year period of limitation in sub- 
division (C) a carrier subject to this part begins action under subdivision 
(A) for recovery of charges in respect of the same transportation service, 
or, without beginning action, collects charges in respect of that service, 
said period of limitation shall be extended to include ninety days from 
the time such action is begun or such charges are collected by the carrier.” 

(b) The amendments made by subsection (a) of this section shall 
apply only to cases in which the cause of action may accrue after the 
date of the enactment of this Act. 

Sec. 4. Paragraph (5) of subsection (f) of section 308 of the Inter- 
state Commerce Act, as amended, is hereby repealed. 

Sec. 5. Part IV of the Interstate Commerce Act, as amended, is 
hereby amended by inserting after section 406 thereof a new section 
as follows: 

**Sec. 406a. (1) All actions at law by freight forwarders subject to 
this part for the recovery of their charges, or any part thereof, shall be 
begun within two years from the time the cause of action accrues, and 
not after. 

**(2) For recovery of overcharges action at law shall be begun 
against freight forwarders subject to this part within two years from 
the time the cause of action accrues, and not after, subject to paragraph 
(3) of this section, except that if claim for the overcharge has been 
presented in writing to the freight forwarder within the two-year period 
of limitation said period shall be extended to include six months from 
the time notice in writing is given by the freight forwarder to the claim- 
ant of disallowance of the claim, or any part or parts thereof, specified 
in the notice. 

**(3) If on or before expiration of the two-year period of limitation 
in paragraph (2) a freight forwarder subject to this part begins action 
under paragraph (1) for recovery of charges in respect of the same 
service, or, without beginning action, collects charges in respect of that 
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service, said period of limitation shall be extended to include ninety 
days from the time such action is begun or such charges are collected by 
the freight forwarder. 

‘«(4) The cause of action in respect of a shipment of property shall, 
for the purposes of this section, be deemed to accrue upon delivery or 
tender of delivery thereof by the freight forwarder, and not after. 

‘«(5) The term ‘overcharges’ as used in this section shall be deemed 
to mean charges for service in excess of those applicable thereto under 
the tariffs lawfully on file with the Commission. 

‘“(6) The provisions of this section shall apply only to cases in 
which the cause of action may accrue after the date of the enactment 
of this section.”’ 

Approved June 29, 1949. 
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COMMITTEE ON ARRANGEMENTS 
20th Annual Meeting 


Hotel Commodore 
New York City 


November 2-3, 1949 
The Arrangements Committee has been appointed for the 20th 


Annual Meeting. The Committee consists of: 


Mr. 


Chairman 


Charles W. Braden, General Traffic Manager, National Distillers 
Products Corporation, 120 Broadway, New York 5, N. Y. 


Vice-Chairman 


. A. G. Anderson, General Traffic Manager, Socony-Vacuum Oil Com- 


pany, Inc., 26 Broadway, New York 4, N. Y. 


. Harry 8. Brown, Chairman, Intercoastal Steamship Freight Asso- 


ciation, 80 Broad Street, New York 4, N. Y. 


. R. A. Cooke, Manager, Traffic Department, American Newspaper 


Publishers Association, 370 Lexington Avenue, New York 17, N. Y. 


. Leslie Craven, Willkie, Owen. Farr, Gallagher & Walton, 15 Broad 


Street, New York 5, N. Y. 


. Eric E. Ebert, 114 Branford Place, Newark 2, N. J. 

. 8. S. Eisen, 140 Cedar Street, New York 6, N. Y. 

. John F. Finerty, 120 Broadway, New York 5, N. Y. 

. Chauncy H. Hand, Jr., Dorr, Hammond, Hand & Dawson, 61 Broad- 


way, New York 6, N. Y. 


. John Mahoney, Lord, Day & Lord, 25 Broadway, New York 4, N. Y. 
. William R. Settgas, Traffic Executive, American Paper & Pulp 


Association, 122 East 42nd Street, New York 17, N. Y. 


The program for the meeting will be announced at a later date. 
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INTERSTATE COMMERCE COMMISSION COMMENTS ON HOOVER COMMISSION 
RECOMMENDATIONS * 


Statement of Senator John L. M’Clellan, Chairman, Senate Committee on Expenditures 
in the Executive Departments 


Senator John L. McClellan, chairman of the Senate Committee on 
Expenditures in the Executive Departments, released today a letter 
from Mr. Charles D. Mahaffie, Chairman of the Interstate Commerce 
Commission, in which he comments on recommendations of the Hoover 
Commission which affect the ICC. 

Mr. Mahaffie states that there are no specific recommendations in 
the Hoover Commission reports which directly affect the ICC, but calls 
attention to a provision of S. 942, introduced by Senator McClellan, 
“to establish principles and policies to govern generally the manage- 
ment of the executive branch of the Government’’ which was compiled 
by a draftsman for the Hoover Commission and designed to implement 
the report on general management of the executive branch. He points 
out that section 102 (a) (5) of this bill might have an adverse effect on 
the operations of the ICC, and suggests that the Commission should be 
specifically exempted, stating that: 

‘‘We fear that there may be an unintended ambiguity in category 
(5) in its not clearly indicating whether it is intended to include what 
are generally referred to as ‘‘regulatory agencies,’’ such as the Inter- 
state Commerce Commission. * * * We regard it as very important 
that the ambiguity therein be corrected in order that the Congress may 
understand fully what the consequences of the enactment of this bill 
might be and that subsequent uncertainty and possible litigation as to 
the effect of the measure may be avoided.’’ 

The same objection was raised by the United States Maritime Com- 
mission and the Securities and Exchange Commission. In committee 
release No. 81-1-63 (Congressional Record, July 11, 1949, pp. 9362-9363) 
the Maritime Commission interpreted recommendation No. 14 (Report 
on General Management of the Executive Branch) to establish a clear 
line of authority extending down through every step of organization 
into the operation of all independent regulatory commissions, thus bring- 
ing the Maritime Commission under the direct control of the President. 
The report then contends that ‘‘if these recommendations were carried 
out, it would bring about a complete reversal in the constitutional de- 
velopment, beginning in 1887, with the enactment of the Interstate 
Commerce Act, of vesting in independent bipartisan or nonpartisan 
agencies primarily responsible to the Congress, functions which are 
quasi-legislative and quasi-judicial in character. * * * The Congress 
placed such functions and activities as regulation of railroads, regulation 
of radio, and other methods of communication, regulation of the electric 
energy industry, the issuance of securities, the regulation and promotion 
of air transportation, and the maintenance and promotion of the Ameri- 
can merchant marine, in independent agencies, which, in general, are to 


* Reprinted from pp. 10949-50, Cong. Rec. 8-4-49. 














962 I. C. C. PRACTITIONERS’ JOURNAL 





be of a bipartisan or nonpolitical character and are not to be subject to 
fluctuations of political changes in government and pressures of a short 
view or selfish character.’’ 

The Securities and Exchange Commission (release No. 81-1-64, Con- 
gressional Record, July 11, 1949, pp. 9363-9364) also discussed the in- 
clusion of the SEC within the proposed centralization of executive con- 
trol in Senate bill 942, contending that it disagrees with the task-force 
report on the SEC which ‘‘evidences the importance generally attached 
to independence in achieving effective administration of the major stat- 
utes under the jurisdiction of this Commission’’ (see p. 144, Appendix 
N). The SEC recommends that ‘‘the changes which are presently en- 
visioned should not require any alterations in the statutes administered 
by this Commission’’ because the changes proposed can be accomplished 
by administrative action within the agency. The Chairman concludes: 
**T would hesitate to recommend legislation which might impair the ad- 
vantages of proceeding cautiously in this difficult field.’’ 

The letter from the Chairman of the Interstate Commerce Commis- 
sion follows: 


‘‘ INTERSTATE COMMERCE COMMISSION, 
‘Washington. 
‘Hon. John L. McClellan, 
‘Chairman, Committee on Expenditures in the Executive Depart- 
ments, United States Senate, Washington, D. C. 


‘“My Dear Chairman McClellan: I duly received your letter of May 
23, 1949, with which you enclosed two printed documents based on the 
reports and task-force appendixes of the Commission on Organization 
of the Executive Branch of the Government, and requesting a detailed 
report from the Commission relative to the application of the various 
recommendations and textual discussions in the Commission reports 
which affect this Commission, either directly or indirectly, supported 
by relevant factual information that might be helpful in the considera- 
tion of the Commission’s proposals. 

‘*With respect to your request for an analysis of pending legisla- 
tion intended to effectuate specific recommendations of the Hoover Com- 
mission, we are not advised that any such bills have been introduced 
which would specifically relate to the Interstate Commerce Commission. 
If any should be introduced in the future, we shall keep in mind your 
request for comments. It would facilitate our compliance with your 
request if your staff would call our attention to the introduction of any 
which might affect this Commission, and we would promptly submit 
our comments. 

‘‘Our attention has been called to S. 942, introduced by you, ‘To 
establish principles and pblicies to govern generally the management of 
the executive branch of the Government.’ Section 102 (a) (5) of this 
bill states that ‘for the purposes of this act the principal executive agen- 
cies are * * * miscellaneous independent agencies that are not in, or 
organizational units of, any other executive agency.’ We fear that there 
may be an unintended ambiguity in category (5) in its not clearly indi- 
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cating whether it is intended to include what are generally referred to 
as ‘regulatory agencies,’ such as the Interstate Commerce Commission. 

‘*We shall not undertake to outline the arguments which might be 
made in support of one construction of section 102 (a) (5) or another. 
However, we regard it as very important that the ambiguity therein be 
corrected in order that the Congress may understand fully what the 
consequences of the enactment of this bill might be and that subsequent 
uncertainty and possible litigation as to the effect of the measure may 
be avoided. We recommend that the clarification be accomplished by 
adding the words ‘ (not including the Interstate Commerce Commission)’ 
after the word ‘agencies’ in line 16 of page 4. 

‘‘Tf we can be of further service to your committee in connection 
with this subject, we shall be glad to comply with your request. 


‘‘Very truly yours, 


‘*CHARLES D. MAHAFFIE, 
“<Chairman.”’ 





BRITAIN’S NATIONALIZED TRANSPORTATION SYSTEM SHOWS DEFICIT 


According to an item appearing in the Washington Daily News, 
entitled ‘‘Woes for Britain,’’ Britain’s nationalized transportation sys- 
tem showed a net deficit of $18,895,296 in its first year of state operation. 
This information was obtained from the first annual report of the British 
Transport Commission of September 7, 1949. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DrGroor, JR. 
Chairman, Memorials Committee 


Ralph H. Cahouet, General Counsel, New England Motor Rate 
Bureau, 38 Chauncy Street, Boston, Massachusetts. (8-14-49) 

Mr. Cahouet was Chairman of the District No. 1 Chapter of the 
Association of ICC Practitioners at the time of his death. 


Frank 8S. Davis, Manager, The Maritime Association, Boston Cham- 
ber of Commerce, 80 Federal Street, Boston, Massachusetts. (July, 1949) 


Roscoe J. Doss, Vice-President, Atlantic Coast Line Railroad, Wil- 
mington, N. C. (6-26-49) 

Stanley A. Morrell, A. T. M., The Barrett Division, Allied Chemical 
& Dye Corporation, 40 Rector Street, New York, N. Y. (8-12-49) 


E. W. Soergel, Traffic Department, C. M. St. P. & P. Railroad, 768 
Union Station, Chicago, Illinois. (8-20-49) 








I. C. C. PRACTITIONERS’ JOURNAL 





COMMITTEE REPORTS 
1948-49 


Advisory Committee on Examinations for Admission to Practice 
Before the I. C. C. 


During the past year the members of this Committee were requested 
to submit additional suggestions and questions for consideration in the 
preparation and examination of candidates for permission to practice 
before the Commission. This request was promptly complied with by 
members of our Committee. 

As this work is necessarily confidential in nature, no further report 
seems necessary. 

NueEu D. BELNap, 
Rosert H. Brerma, 
Wier A. Hm, 
ERLE J. ZOuL, JR., 


C. R. Hiuyer, Chairman. 
9-12-49 





The Committee on Memorials respectfully submits below the names 
of those of our members for whom Life’s Record has been closed since 
our last annual report was published. So far as the data has been avail 
able, biographical sketches are given. 


GrorGE BouLINEAU 
Rosert N. BuRCHMORE 
Henry D. Boynton 
T. C. BuRWELL 

Luioyp B. HueHss 
Henry R. Montectno 
E. Grorce SIeDLE 

I. T. Wou1uaMs 


Epwarp H. DeGroot, Jr., Chairman. 
9-15-49 


Will G. Akers, Attorney at Law for forty years in Little Rock, Ark., 
and a charter member of the Practitioners’ Association, died in that city 
on January 5, 1949. He was born in Little Rock July 24, 1886, and 
educated in the Little Rock Public Schools, at Fort Steel Academy, and 
the Arkansas University Extension Law School. Mr. Akers was an active 
member of Central Presbyterian Church of Little Rock, an Elder therein, 
and a teacher in its Sunday School, besides being a prominent member 
of several of its committees. He was also a member of United Commer- 
cial Travelers; Kiwanis, several committees; the Chamber of Commerce, 
ete. Mr. Akers is survived by his wife, Mrs. Agnes Miller Akers; two 
sons, Bill and Richard; and a daughter, Ellen. 
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Joseph J. Brannick, Assistant Traffic Manager, The Linen Thread 
Co., Inc., Patterson, N. J., died of Hodgkins Disease at Totowa Borough, 
N. J., on October 31, 1948. Mr. Brannick was born at Paterson, N. J., 
June 17, 1910. He had been connected with The Linen Thread Company 
since March 11, 1926, serving in various capacities in mill and mill office. 
The position which he held at the time of his death was that of assistant 
traffic manager, as above stated. He is survived by his wife, Mrs. Mary 
F. Brannick. 





Ralph H. Cahouet, Attorney for the New England Motor Rate 
Bureau, Ine., of Boston, and other motor carrier associations, died on 
August 14, 1949. Born in Westfield, Mass. November 11, 1894, he at- 
tended Williston Academy, and received his law degree from the Univer- 
sity of Maine, in 1918. He also studied law at Columbia Law School, 
Harvard Law School, and Boston College. He was admitted to the 
Massachusetts Bar in 1920. He was, at the time of his death, chairman of 
District No. 1 Chapter. Mr. Cahouet was New England Regional At- 
torney for the National Labor Relations Board during the days of the 
N. R. A. He was General Counsel and General Manager for the Em- 
ployers Group of Motor Freight Carriers of Boston, Mass. He was a 
member of the Boston Bar Association, past president of the Boston 
Trade Association of Executives, and served as Trustee of Derby 
Academy in Hingham, Mass., from 1942 to 1945. He was Chairman of 
the Finance Committee of the Town of Cohasset from 1943 to 1945. Mr. 
Cahouet was also a member of the law firm of Hale, Sanderson, Byrnes 
and Morton of Boston, and had many individual clients. He is survived 
by his wife, Mrs. Mary Cahouet; four sons, Ralph, Jr.; John J.; Francis 
V.; and James W.; a daughter, Miss Mary Cahouet, all of Cohasset; 
and a sister, Miss Stella Cahouet, of New Bedford, Mass. 





Dennis C. Callon, traffic manager both of the Mississippi Cottonseed 
Crushers Association, and the National Cottonseed Products Company, 
Meridian, Miss., died in that city on October 30, 1948, following an ill- 
ness of several weeks. Mr. Callon was born December 28, 1886, in 
Jacksonville, Ill., and removed with his parents at an early age to Clover 
Hill Plantation, near Natchez. He attended Jefferson Military College 
at Washington, Miss., and was graduated therefrom with honors. He 
made his home in Meridian from 1911 until his death, being first em- 
ployed by the Q. & C. Railroad Company. Later, he became associated 
with the Mississippi Cottonseed Crushers Association, in its traffic de- 
partment, and for many years practiced before the Mississippi Public 
Service Commission and the Interstate Commerce Commission. Mr. 
Callon was a member of the First Baptist Church of Meridian, and active 
in religious, civic and political affairs. He was past president and one 
of the present directors of the Meridian Traffic and Transportation Club. 
Surviving Mr. Callon are his wife, Mrs. Olive Lloyd Callon; a daughter, 
Mrs. C. E. Pickens of Aberdeen; a sister, Mrs. Joseph N. Stone, of 
Natchez; a brother, Tom Callon of Natchez; six nephews and four nieces. 











I. C. C. PRACTITIONERS’ JOURNAL 





Clarence Frederick Carey, Executive Director, Darling Freight, 
Inc., Grand Rapids, Mich., died suddenly at his home in that city on 
December 23, 1948, of a heart attack. He was born at Manistique, Mich., 
September 7, 1887, the family later moving to Escanaba, where the father 
had his law offices. Mr. Carey received his primary education at 
Escanaba, and then attended Michigan College of Mines at Houghton, 
and the University of Michigan Law School. In 1908 he went to Carey- 
wood, Idaho, where he managed some of his father’s properties. He 
lived in the West until 1925 when he removed to Royal Oak, Mich., estab- 
lishing himself as a public relations counsellor. In 1937 he became editor 
of Michigan Trucking News. He left Royal Oak for Akron, Ohio, where 
for four years he was manager of selective service at Goodyear Aircraft 
Corporation. He suffered his first heart attack in 1946, and returning 
to Michigan, located at Grand Rapids. He was a member of the Knights 
of Columbus, Phi Kappa Sigma fraternity, executive secretary of the 
Michigan Highway Freight Association, and secretary of the Code 
Authority. He was also the author of several books on Patents and Pat- 
ent Law. Mr. Carey was married in 1909 to Miss Maude Curran, who 
survives him. Also surviving are four daughters: Mrs. Joseph M. Havi- 
land and Miss Dorothy Carey of Grand Rapids; Mrs. James M. Hughes 
of Latrobe, Pa.; and Mrs. Charles B. Pearson of East Lansing, Mich. 
Mrs. Norbert W. Webber, a sister, resides in Oak Park, III. 


John I. Cosgrove, Attorney and Counsellor at Law, member of the 
law firm of Cosgrove and Bailey, President of The Hibernian Mutual 
Fire Insurance Company, and Vice-President of Logan-Robinson Ferti- 
lizer Co., all located in Charleston, S. C., died on October 1, 1948, as the 
result of a heart attack suffered two days previously. He received his 
earlier education in the local schools of his native city, and his B. S. 
degree from the College of Charleston. Later he was graduated from 
Georgetown University of Washington, D. C., with his LL. B. Mr. 
Cosgrove was a member of St. Joseph’s Catholic Church, the Charleston 
Country Club, The Hibernian Society, The American Bar Association 
and the Bar Associations of the State of South Carolina and of Charles- 
ton County. He was also a member of the Charleston Chamber of Com- 
merce. Mr. Cosgrove was active in all community enterprises. He is 
survived by his wife, Mrs. Genevieve C. Cosgrove, and two daughters, 
Mrs. Francis M. Fitzgerald and Mrs. Walter A. Renkin, Jr. 





Frank 8. Davis, Manager of the Maritime Association of the Boston 
Chamber of Commerce, died at his home in Needham, Mass., on May 18, 
1949. His death was the result of injuries received a month previously, 
when he was caught between two automobiles. He was born January 
13, 1870, and educated in the schools of Melrose, Mass., and Boston. At 
the time of his death he was Vice President at Large of the Atlantic 
Deeper Waterways Association and New England Representative on the 
Projects Committee of the National Rivers and Harbors Congress. He 
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had previously served a six-year term on the original Boston Port 
Authority. In 1910 he was appointed Chief of Tariff Bureau by the 
principal New England lines, including the Boston & Maine, Maine 
Central, New England Steamship Line, New Haven Railroad, and others, 
and organized the Joint Tariff Bureau for these carriers. In 1915, 
when the New Haven-Boston & Maine merger was dissolved, he was ap- 
pointed General Western Freight and Passenger Agent of the New Haven 
system with headquarters in Pittsburgh. Under Federal control of the 
railroads, Mr. Davis was Assistant Manager of Inland Traffic, U. S. 
Navy Department, and while engaged in this work was promoted by the 
Railroad Administration to Tariff Publishing Agent for all carriers in 
New England and Trunk Line territories, occupying this position until 
his appointment as first above indicated. Mr. Davis was a member of 
the Christian Science Church, and a charter member of the Association 
of I. C. C. Practitioners. He is survived by his wife, Mrs. Bertha New- 
hall Davis; two daughters, Mrs. Constance Gundelfinger and Mrs. Mar- 
jorie D. Luty; and two grand daughters, Miss Marjorie Luty, and Mrs. 
Dana Pratt. 





Roscoe James Doss, Vice President in charge of Traffic, Atlantic 
Coast Line, died of a heart attack on Sunday, June 26, 1949, at his home 
in Wilmington, N. C. Interment was at Canton, Ga., where he was born 
on March 30, 1884. Mr. Doss was graduated from Etowah Military In- 
stitute, and was in railroad service 49 years—36 of these years with the 
Atlantic Coast Line. He began his railroad career with the Atlantic, 
Knoxville & Northern Railroad, now part of the Louisville & Nashville, 
in 1900, and joined the Atlantic Coast Line in 1913 as chief rate clerk 
at Savannah, Ga. Transferred to Wilmington three years later, Mr. Doss 
held the following named positions with the latter company: Assistant 
to the General Freight Agent from 1916 until the ACL was taken over 
by the Government. During the period of Federal Control he was with 
the Southern Rate Commission of the U. S. Railroad Administration. 
He was Assistant General Freight Agent from 1920 to 1926; General 
Freight Agent 1926 to 1930; Assistant Freight Traffic Manager 1930 
to 1935; Freight Traffic Manager 1935 to 1940; General Freight Traffic 
Manager 1940 to 1941, and General Traffic Manager from 1941 to 1942, 
when he was appointed Vice President in charge of Traffic. Mr. Doss 
also held positions with railroads affiliated with the Atlantic Coast Line, 
including Vice President of the Charleston and Western Carolina Rail- 
way; Traffic Manager, Columbia, Newberry and Laurens Railway; 
Traffic Manager, Rockingham Railroad; and Director and Traffic Man- 
ager of the East Carolina Railway. He was a member of the Cape Fear 
Club, the Cape Fear Country Club, Carolina Yacht Club, Surf Club, 
and the New York Traffic Club. In religion, Mr. Doss was a Baptist, 
and in polities, a Democrat. He is survived by his widow, Mrs. Lucy 
Humphreys Doss; three brothers, L. L. Doss of Wilmington, George A. 
Doss of Canton, Ga., and T. E. Doss of Nashville, Tenn.; also by three 
sisters, Miss Inez Doss of Canton, Mrs. James Rule, of Nashville, and 
Mrs. Edward P. Hill, of Prestonsburg, Ky. 
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Harold Payson Felton, of New York, N. Y., died of a heart attack 
in that city on January 18, 1948. Mr. Felton was born on October 20, 
1908 in Norton, Massachusetts, and received his higher education at 
Harvard University, New York University Law School, and the Traffic 
Managers’ Institute of New York City. He was a reporter on the 
Albany, N. Y. Evening News, and later was Manager of the Commercial 
Credit Company of Boston. During World War II he was on special 
work for the British, and then employed by the Government on a study 
of War Transportation Costs. He also served in the Reserve Officers 
Training Corps at Howard University. Mr. Felton was a member of the 
Unitarian Church. He is survived by a sister, Mrs. Amy Felton Case, 
and a nephew, Allen Case, the Fifth, both of Baltimore, Maryland. 












Herbert P. Friedman, President and Manager of Interstate Tank 
Car Corporation, Norfolk, Virginia, died in that city of heart failure on 
October 31, 1948. He was born in Norfolk July 18, 1881, and educated 
in Xavier Brothers School of Norfolk. Mr. Friedman served as a clerk 
on the Atlantic & Danville Railway at an early age, and later became 
Division Traffic Manager of the Southern Railway. His next position 
was that of traffic manager for Portsmouth Cotton Oil Company, follow- 
ing which he was elected to the position first above indicated, and which 
he held at the time of his demise. He was a member of Ohef Sholem, 
the Masonic fraternity, and the Norfolk-Portsmouth Traffic Club, being 
a past president of the latter. Mr. Friedman is survived by his wife, Mrs. 
Helen R. Friedman, a son, Herbert P. Friedman, Jr., and a daughter. 
Mrs. Annette Freeman. 



















William E. Hall, Assistant to Traffic Manager, The Texas Company, 
New York, died suddenly of coronary sclerosis at his home in Mt. Vernon, 
N. Y., December 31, 1948. He was born in Italy, Texas, November 15, 
1894, and educated in the grammar schools of that State. After a brief 
period in train service on the Missouri Pacific Railroad, he entered the 
traffic department of The Texas Company at Houston, Tex., April 1, 
1922. Transferred to New York in the Spring of 1929, he continued with 
this department until his death. From October 1942 until July 1945, his 
services were loaned to the Petroleum Industry Committee appointed by 
the Petroleum Administrator for war. He was Assistant Traffic Manager 
of District No. 1, and later Transportation Manager, with headquarters 
in New York. 

Mr. Hall was a member of the Methodist Church and the Traffic 
Club of New York. His outside interest in organizations was confined to 
leadership in various youth movements in his community. He is survived 
by his wife, Mrs. Ono Lee Hall, and a son, Howard. 






















Edwin D. Hedstrom, Traffic Manager, Pabst Brewing Company, 
Chicago, died at his home in Riverside, Ill., on April 15, 1948, of diabetes. 
He was born in Wyoming, IIl., on January 15, 1899 and educated in the 
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public schools, LaSalle Extension University, and the University of 
Chicago. He was with the Erie Railroad in Peoria, Ill., and then was em- 
ployed by The Caterpillar Tractor Company, and later with the Pabst 
Brewing Company, in the same city. Subsequently he was transferred 
to the Chicago office of the latter company, where he was employed at 
the time of his death, 13 years afterward. Mr. Hedstrom served during 
the First World War as battalion sergeant major. He was a member of 
the Milwaukee, the Chicago, and the Peoria traffic clubs, the Associated 
Traffic Club and the Transportation Association of America. He was a 
member of the Masonic Fraternity and the National Industrial Traffic 
League. Mr. Hedstrom is survived by his wife, Mrs. Allyne Hedstrom. 





Richard A. Kearney, Jr., President, Kearney 8S. S. Company, Mobile, 
Ala., died in that city on August 2, 1948. He was born in New York, 
N. Y., November 3, 1900. He was Assistant Manager of the Lloyd Bra- 
sileiro 8S. S. Co. at New Orleans from 1922 to 1932; Vice President and 
General Manager of the Pan Atlantic S. 8S. Co., at Mobile, Ala., from 
1932 to 1945, and from the latter date until his death, held the presidency 
first above indicated. Mr. Kearney is survived by his wife, Mrs. Charlotte 
V. Kearney. 





Maurice F. Lennon, General Counsel, Greyhound Lines, Inc., and 
President, Peter G. Lennon & Co., wholesale grocers, Joliet, Ill., died 
suddenly in that city on August 15, 1948. His death occurred in the 
house in which he was born, one of a family of eighteen children, of 
whom thirteen preceded him in death. He was educated in St. Mary’s 
parochial school and high school. Following graduation therefrom, he 
entered the service of the Illinois Steel Company, attending night classes 
at Kent College of Law, in Chicago. Later he received his law degree 
from Georgetown University, in Washington, D. C. Returning to Joliet, 
he began practice with E. E. Myers, an early Joliet attorney, and then 
became a member of the law firm of Garnsey, Wood and Lennon. Sub- 
sequently the firm was changed, and Mr. Lennon became the senior 
member of Lennon, Harrington, Cassidy & Dunn. He was still associated 
with this group at the time of his death. Mr. Lennon also was a director of 
the Lennon Wallpaper Company. He was a prominent member of St. 
Mary’s Catholic Church, and for many years was a director of Catholic 
Charities of the Diocese of Chicago. He was the recipient of unusual 
honors from the church in recognition of his untiring services therein. 
Mr. Lennon was a member of the Illinois State Bar Association and the 
Will County Bar Association. He also was a charter member of the 
Joliet Rotary Club and at the time of his death was an honorary member. 
He held membership in the Knights of Columbus, the Fraternal Order 
of Eagles, and the Ancient Order of Hibernians. Mr. Lennon was un- 
married and resided with two sisters in the old family homestead in 
Joliet. Besides his sisters, Teresa and Marie, he is survived by two 
brothers, J. Raymond and George M., of Lennon Brothers Real Estate 
& Insurance Agency. Miss Teresa Lennon is a teacher in the Joliet 
public schools. 
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Frederick W. Lumsden, of Houston, Texas, died at Jefferson Davis 
Hospital, that city, on May 13, 1948. He was born December 30, 1876 
at Davenport, Iowa, and educated in the Public Schools of Davenport, 
and in Business College. Mr. Lumsden served as rate clerk for the 
Burlington-Rock Island Railroad at Houston, and at the time of his death 
was a Practitioner in the Monroe Traffic Bureau of Monroe, Louisiana. 
He was a member of the Unitarian Church. He is survived by four 
sisters, Mrs. Stanley E. Trutz, Long Beach, California; Mrs. John D. 
Ross, St. Paul, Minnesota; Miss Emma L. Lumsden, and Miss Luey 
C. Lumsden, both of Davenport, Iowa. 





John D. McGreal, Merchandise Representative, The Pennsylvania 
Railroad, New York City, died at Baldwin, L. I., October 17, 1948, as a 
result of a heart condition. He was born in Denver, Colo., May 14, 1908, 
and educated in the public schools and St. Francis’ Academy in Brooklyn. 
He entered the service of the carrier, by which he was employed at the 
time of his death, June 15, 1925, advancing through the various positions 
intermediate to that held as first above stated. He served through World 
War II, being commissioned as second lieutenant in the Transporta- 
tion Corps July 12, 1942, and was separated at Fort Monmouth, N. J., 
October 25, 1945, as captain, having made Casablanca, Italian and 
Southern France invasions for a total of three years over-seas. Mr. 
McGreal was a member of Metropolitan Traffic Club; Baldwin Post 
Veterans of Foreign Wars; a delegate to the County Committee ; member 
of Holy Name Unit of PRR-LIRR, and of St. Christophers Roman 
Catholic Church, Baldwin, L. I. He is survived by his wife, Mrs. Dolores 
J. McGreal. 





Loren 8. McIntyre, Assistant Manager, Seattle Traffic Association, 
died at Seattle, Washington, August 1, 1948. He was born at Hastings, 
Mich., March 22, 1887, and spent practically all of his adult life in 
traffic work. When the Milwaukee Railroad was extended to the Pacific 
Coast, he became chief clerk in the traffic department at Seattle. Leaving 
the Milwaukee, he joined the West Coast Lumbermen’s Association, 
resigning about 1918 to serve several Shingle Manufacturers of the Pacific 
Northwest preparing evidence in some important cases before the Inter- 
state Commerce Commission. This occupied three or four years, after 
which he became manager of the Transportation Department of the 
Seattle Chamber of Commerce, continuing in that position until 1940, 
when the Seattle Traffic Association was organized and he assumed the 
duties of the position first above indicated. Mr. McIntyre was an avia- 
tion enthusiast for years, his other hobbies being hunting and golf. For 
many years he was a member of the Seattle Transportation Club, and of 
the Seattle Gun Club. He is survived by his wife, Mrs. Mellie A. Me- 
Intyre ; a daughter, Maryjean M. Oliver—both of Seattle—two sons, Lt. 
Comdr. Loren A., of the United States Navy, now stationed at Lima, Peru, 
and Comdr. Niel M., who is in private business at San Pablo, Calif.; one 
sister, Mrs. Harriet Perkins of Hastings, Mich., and a brother, Howard 
McIntyre of Battle Creek, Mich. There are also four grandchildren. 
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Stanley A. Morrell, Assistant Traffic Manager, in charge of motor 
transportation for The Barrett Division of Allied Chemical and Dye 
Corporation, died at his home in Mount Vernon, N. Y. on August 12, 
1949, due to coronary thrombosis. He was born in Brooklyn, N. Y., 
March 22, 1904. Mr. Morrell was a graduate of Yarmouth Academy, 
Yarmouth, Nova Scotia; General Electric Engineering School; Lowell 
Institute (Evening school of M.I.T.) ; LaSalle Extension University in 
Traffic Management; College of Advanced Traffic in 1944; and in 1945, 
same Institution, in Interstate Commerce Law and Procedure. He was 
employed by the General Electric Company from 1922 to 1932. From 
1934 to 1946 he was in the service of Shell Oil Company, as Bulk Depot 
Agent, Marine Terminal Superintendent, and Division Traffic Super- 
visor. He then entered the employ of the corporation first above indi- 
eated as Assistant Traffic Manager, holding this position until his death. 
Mr. Morrell was also an instructor in the Academy of Advanced Traffic. 
He was a member of Kappa Chapter-Delta Sigma Pi, Atlanta, Georgia: 
Academy Alumni Association; Metropolitan Traffic Club; Shippers’ 
Conference of Greater New York, in which he was chairman of the Motor 
Transport and Drayage Committee; and the Middle Atlantic Shippers’ 
Motor Carrier Committee. Mr. Morrell is survived by his wife, Mrs. 
Janet Morrell; a son, Stanley, Jr., aged 14, and a daughter, Laura Jean, 
aged 7 years. 





Will C. Pike, Transportation Manager and Analyst for a number 
of firms, Muncie, Indiana, died in that city on October 21, 1947, from a 
heart attack. He was born in Henry County, Indiana, January 20, 1877. 
Graduated from LaSalle University, Chicago, Mr. Pike headed the trans- 
portation department of the Muncie Chamber of Commerce for two 
years, at the expiration of which he established the business in which he 
was engaged for the 27 years preceding his death. A member of the 
First Presbyterian Church of Muncie, he served as an Elder and was a 
member of the church session. He was also active in the Men’s Bible 
Class of the church and a past president of the organization. Mr. Pike 
was a 32nd Degree Mason and a member of The Shrine at Fort Wayne, 
Ind. He was also a member of the Scottish Rite & Shrine Club, the 
I. 0. O. F., the Encampment of the latter, the Eastern Star and the 
White Shrine, the Eastern Transportation Club, the National Transpor- 
tation Club, the Barber Shop Quartette of America, and the Kiwanians. 
He is survived by his wife, Mrs. Oaka C. Pike, of North Webster, Indi- 
ana; a daughter, Mrs. Virginia Pieroni and six grandchildren, of Muncie. 





Harry B. Schaefer, Traffic Expert, Board of Railroad Commission- 
ers, Helena, Montana, died in that city on January 11, 1949. He was 
born in Akron, March 26, 1888, and educated in the schools of that com- 
munity. He first came to Helena in 1907, and in June 1914, married 
Miss Susan Hall, who survives him. Prior to entering the service of the 
said Commission, he was connected with the Great Northern Railway 
Company, and from 1935 to 1938 inclusive, was with the Federal Gov- 
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ernment in traffic service. He was with the Commission from 1921 until 
1938, both inclusive, except for the four years in which he served the 
Government. Mr. Schaefer was a member of the First Presbyterian 
Church of Helena, and a charter member of the Practitioners’ Associa- 
tion. He was also a member of Morning Star Lodge No. 5, A. F. & A. M.; 
and of Acacia Brotherhood and the Order of the Eastern Star, as well 
as a past governor of the Order of Moose. Surviving, in addition to his 
widow, are a son-in-law and daughter, Mr. and Mrs. William B. Andrews 
of Helena; two brothers, William Schaefer of Akron, and Ernest 
Schaefer of Columbus, Ohio; two sisters, Lillian Schaefer and Mrs. Lucy 
McCue, both of Akron, and two grandsons, Jonathan and Jeffrey, of 
Helena. A son, Lieut. Roland H. Schaefer was killed in action in the 
North African Campaign, February 2, 1943. 





Ralph L. Shepherd, Secretary-Manager, Seattle Traffic Association, 
Seattle, Washington, died November 11, 1948, in that city, of heart 
trouble. He was born in Portland, Oregon, December 24, 1884 and edu- 
eated in Portland High School. He was self-educated in traffic work. 
His transportation career began in 1907 with the Portland Railway, Light 
& Power Company, and the Union Pacific Railroad. Later he was indus- 
trial traffic manager for the Hawley Pulp & Paper Company, seven years 
as secretary-treasurer of the Tumwater Pulp & Paper Company, four 
years as secretary-manager Olympia Chamber of Commerce, Olympia, 
Washington, seven years as secretary-manager, Portland Traffic Associa- 
tion, Portland, Oregon, and from 1941 until his death, he occupied the 
position first above indicated. From 1904 through 1908, he was with the 
United States Navy. Mr. Shepherd was a member of Sellwood Lodge, 
F. & A. M., and a past master thereof ; a member of Al Kadar Temple of 
the Shrine, both in Portland ; and the National Industrial Traffic League. 
He is survived by his wife, Mrs. Ellen J. Shepherd, and a daughter Mrs. 
Ruth R. Hall. 





Clarence M. Smith, Traffic Manager, the H. L. Green Company, Inc., 
New York City, died of a heart attack in Montclair, N. J., June 18, 1948. 
He was born in New Jersey October 9, 1893, and was Freight Agent for 
the Delaware, Lackawanna Railroad, and later Secretary of the Inter- 
coastal Conference before going with the company first above named in 
1930. Mr. Smith was a member of the Methodist Church and the Masonic 
fraternity. He was also a member of the Traffic Club of New York, the 
Chain Store Traffic League, and the Shippers’ Conference of New York. 
Mr. Smith is survived by his wife, and two daughters. 





E. W. Soergel, Vice President, Chicago, Milwaukee, St. Paul and 
Pacific Railroad Company, died in Chicago on August 20, 1949, of 
Nephrosclerosis. He was born in Chicago July 15, 1886 and educated 
in the Grammar Schools and Business College of that city. Entering 
the service of the Milwaukee Road as an office boy in October, 1900, he 
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was promoted to the Traffic Department in 1908 in Butte, Mont., later 
being transferred to Seattle, Washington. During World War I, in 
the United States Railroad Administration, Mr. Soergel served on the 
Portland District Freight Traffic Committee at Portland, later being 
transferred to the Western Freight Traffic Committee of the Railroad 
Administration in Chicago. He returned to the Milwaukee Road as As- 
sistant General Freight Agent in 1920, and subsequently served as 
General Freight Agent, Assistant Freight Traffic Manager, and Freight 
Traffic Manager until February 1, 1948, when he became Freight Traffic 
Manager and Vice President, occupying the latter position until his 
death. Mr. Soergel was a member of Arcana Lodge No. 87, F. & A. M. 
of Washington, the Chicago Traffic Club, Union League Club of Chicago, 
the National Freight Traffic Association, and a charter member of the 
Association of I. C. C. Practitioners. He is survived by his wife, Mrs. 
E. W. Soergel. 





Frank B. Townsend, Executive Vice President, Minneapolis Traffic 
Association, died November 10, 1948, following a stroke suffered on No- 
vember lst. He was born in Kirbyville, Mo., October 22, 1875, and en- 
tered railroad service at the age of 17 in the accounting and traffic de- 
partments of the Iowa Central at Marshalltown, Iowa. He served as 
regimental sergeant major in the 49th Iowa Infantry Volunteers in the 
United States and in Cuba during the Spanish-American War, follow- 
ing which he held successively the following positions: 1904-1906, travel- 
ing freight agent, Minneapolis & St. Louis R. R. and Iowa Central Ry., 
at Indianapolis, Ind.; 1906-1908, commercial agent of same lines, at 
Indianapolis ; 1909-1910, general agent same lines at Chicago; 1910-1911 
coal freight agent same lines, Chicago; also of the Chicago & Alton and 
Toledo, St. Louis & Western railroads at Chicago; 1911-1914, assistant 
general freight agent, Minneapolis & St. Louis R. R. at Minneapolis; 
1914-1917, traffic manager, same road; elected vice-president in charge 
of traffic, same road May 1917. He served in the United States Railroad 
Administration during World War I, at Chicago, and following this, 
in 1919, he was reelected vice president of the Minneapolis & St. Louis. 
From 1923 to 1925, Mr. Townsend was chief traffic officer for the receiver 
of the M. & St. L., and in July, of the latter year, he became director of 
the Minneapolis Traffic Association, of which he was elected Executive 
Vice President on January 3, 1946. He was a member of the National 
Industrial Traffic League, the Chicago, the Minneapolis, and the St. Paul 
Traffic Clubs, the Minneapolis Athletic Club, the Jesters, and Zurah 
Temple. Mr. Townsend is survived by his wife, Mrs. F. B. Townsend, 
a daughter, Mrs. J. H. Tillisch of Rochester, Minn., and two grand 
children. 





Charles R. Webber, General Attorney, The Baltimore and Ohio Rail- 
road Company, died of a heart attack suffered at Baltimore, Md., March 
15, 1948. He was born at Stafford, N. Y., September 19, 1873. After 
graduation from New York University, he served as secretary to the 
general attorney of the Baltimore & Ohio from September 1, 1902 until 
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March 1, 1911, when he became a member of the Law Department staff 
at Baltimore. He served thus until his retirement January 1, 1946, 
During World War I, Mr. Webber was in Italy with the Y.M.C. A. He 
was a member of “Old St. Pauls’’ in Baltimore, the Maryland Club, 
the Churchman’s Club of the Diocese of Maryland, and the Baltimore 
City, State of Maryland, and American Bar Associations. He is sur- 
vived by two sisters, Mrs. Ebling and Mrs. Cornwell. 





W. Culver White, Vice President-Finance, and a director of the 
Gulf, Mobile & Ohio Railroad Company, Mobile, Ala., died unexpectedly 
at Tucson, Arizona, where he had a home, on J anuary 30, 1948, after a 
three-day illness. Mr. White was born in Washington, D. C., March 4, 
1907, but spent most of his early life in Mobile. He attended the Uni- 
versity of Alabama, and during his college days worked for a time for 
the Southern Bell Telephone and Telegraph Company. Upon gradu- 
ation, he began the practice of law at Sheffield, Ala. Later, he was a 
member of the law firm of Pierson, Spragins and White, at Jackson, 
Tenn. His first connection with the railroad was in 1936 as Attorney 
at Jackson. He then became Assistant to the President and in 1945 
was elected to the offices which he held at the time of his death. In addi- 
tion to the official positions above indicated, Mr. White was president 
of the Tucson Rapid Transit Company (City bus line) and the Battle 
House Corporation (Mobile hotel company). He is survived by his 
wife, Mrs. Margaret White, a daughter, Peggy, aged 18, and a son, 
Culver White, Jr., aged three. 





Harry D. Williams, owner of Northwest Motor Freight Bureau of 
Seattle, Washington, died on August 9, 1948, of heart trouble. He was 
born January 21, 1886, in Ida Grove, Iowa and received his education 
in the Grammar and High schools of Sioux City, Iowa, where he also 
attended business college. Mr. Williams began at an early age as a rate 
clerk for the Great Northern Railway Company in the Middle West, later 
being employed in rate and traffic work for various companies in Butte, 
Montana, Minot, North Dakota; and Aberdeen, South Dakota, prior to 
coming to Seattle in 1926. From 1929 until 1930, he was employed by 
the Washington Motor Freight Association in Seattle and in 1930, estab- 
lished his own tariff publication and tariff advisory service as The North- 
west Motor Freight Bureau, continuing in this work until his death. 
He also was publishing agent for the Olympic Peninsula Tariff Bureau, 
and the Washington Motor Freight Association. Mr. Williams was a 
member of the Episcopal Church, and a member of long standing in the 
Arctic Club, and The Transportation Club, of Seattle. He belonged to 
the Seattle Chamber of Commerce and The United Commercial Travelers 
of America. Surviving him are his widow, Mrs. Blanche M. Williams, of 
Seattle, and two daughters, Mrs. Susan Jean Paulson of Seattle, and Mrs. 
Jeannette Williams Smith of Arlington, Washington; and a grandson, 
Jan Paulson of Seattle. 
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Carver W. Wolfe, member of the law firm of Hatch, Wolfe & Nash, 
New York, N. Y., died at the Rockefeller Institute Hospital in that city 
on April 17, 1948. He was born in Arlington, Illinois, September 26, 
1894. He was graduated from Oberlin College, Ohio, in 1916 and began 
the study of law at Harvard Law School the same year, but interrupted 
his law course to serve in the U. S. Navy during World War I. He 
finished his legal studies and was graduated from Harvard in 1920. Mr. 
Wolfe began practice in New York as a member of the law department 
of Johnson & Higgins, insurance underwriters. In 1922 he was ap- 
pointed assistant United States Attorney in the Southern District of 
New York, resigning two years later to form the firm of Hatch & Wolfe 
with the head of the legal department of Johnson & Higgins. Mr. Hatch 
died in July 1944. Mr. J. Newton Nash joined the firm, and the partner- 
ship was continued under the firm name of Hatch, Wolfe & Nash. Mr. 
Wolfe served two years afloat as lieutenant junior grade in the first 
World War. He was a member of the Lawyers Club, the Maritime Law 
Association of the United States, the Maritime Association of the Port 
of New York, and the New York State Bar Association. He is survived 
by his wife, Mrs. Rhea Akin Wolfe; a brother, Donald Wolfe, of Bridge- 
port, Conn., and a half-brother, Joseph H. Milner, of Des Moines, Iowa. 





Charlemagne T. Wolfe, Assistant General Attorney, Reading Com- 
pany, died suddenly at Jefferson Hospital, Philadelphia, Pa., on Febru- 
ary 23, 1948. He had been with the Reading since 1914, advancing from 
Counsel through the positions of Claims Attorney and Assistant General 
Solicitor to the position which he occupied at the time of his death. Mr. 
Wolfe was graduated from Bucknell University in 1910, and from Colum- 
bia University in 1913. During World War I he served in the United 
States Naval Intelligence Service. He was a member of the Pennsylvania 
Historical Society, Sons of the American Revolution, Philadelphia Bar 
Association, Pennsylvania Bar Association, American Bar Association 
and the Phi Kappa Psi Fraternity. 








Rail Transportation 
By A. Rea Wuuiams, Editor 


FINANCE MATTERS 
Atlantic & Danville Railway Proceedings 


The I. C. C. has issued three reports and orders, each dated July 20, 
1949, with respect to the Atlantic & Danville Railway Company. 

In F. D. 16171—Atlantic & Danville Railway Company Securities 
Modification, modification of certain of the carrier’s securities, effective 
July 1, 1949, was authorized. 

In F. D. 16956, acquisition by the Atlantic & Danville Railway Com- 
pany of trackage rights over the tracks of the Richmond & Mecklenburg 
Railroad Company between Jeffress and Clarksville Junction, Va., was 
approved and authorized. 

In F. D. 16597, acquisition by the Atlantic & Danville of trackage 
rights over a line of the Atlantic Coast Line Railroad Company, from 
Boone to Pinners Point, Va., and joint use of terminal facilities at Pin- 
ners Point of Atlantic Coast Line, was approved and authorized. 





Georgia, Florida & Alabama Reorganization 


In F. D. 14636, Georgia, Florida & Alabama Railroad Company 
Reorganization, the I. C. C. has issued an order dated July 6, 1949, mod- 
ifying its previous order, dated November 17, 1948, approving a plan of 
reorganization for the debtor. 





Macon, Dublin & Savannah Mahaffie Act Suit 


Holders of a comparatively small amount of bonds of the Macon, 
Dublin & Savannah Railroad Company have brought a suit in the U. 8. 
District Court for the Southern District of New York challenging the 
constitutionality of the Mahaffie Act, pursuant to which the I. C. C. ap- 
proved a voluntary debt adjustment plan for that railroad. The carrier 
has certified to the I. C. C. that holders of 86% of its outstanding first 
mortgage 5% bonds have approved the pian for a 25-year extension 
of the maturity date of the bonds from January 1, 1947, with the same 
interest rate and the establishment of a sinking fund. 





M-K-T Railroad Co.—Mahaffie Act Application 


F. D. No. 16655—Missouri-Kansas-Texas Railroad Company Securi- 
ties Modification, filed under the Mahaffie Act has been assigned for 
hearing at Washington, D. C. on October 3, 1949, before Examiner John 
L. Bradford. 
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Missouri-Pacific Reorganization 


In F. D. No. 9918—Missouri-Pacific Railroad Co. Reorganization, 
the I. C. C. issued a 4th Supplemental Report, under date of August 2, 
1949, modifying its earlier orders with respect to a plan of reorganization 
for the Missouri-Pacific Railroad Company. 





Montana, Wyoming & Southern Mahaffie Act Application 


In F. D. 16530—Montana, Wyoming & Southern Railroad Company 
Securities Modification, the I. C. C. has issued an order, dated July 21, 
1949, approving subject to certain terms and conditions, modifications 
of the securities of this carrier, pursuant to the terms of the Mahaffie Act, 
Section 20b of the Interstate Commerce Act. 





New York, Ontario & Western—RFC Finance 


Division 4 of the I. C. C. has conditionally approved the application 
of the trustees of the New York, Ontario & Western Railway company for 
aid by the Reconstruction Finance Corporation in refunding, consolidat- 
ing and extending existing equipment-trust obligations of the trustees, 
through the purchase of $3,323,000 of 3-percent equipment-trust certifi- 
cates. 

At the same time, Division 4 has granted the trustees authority to 
assume obligation and liability respecting $3,323,000 of equipment-trust 
certificates, to be sold at par and accrued dividends to or exchanged with 
the R. F. C. in connection with the refunding of a like amount of out- 
standing equipment trust certificates. 





Railway Express Agency Applications 


Hearing in F. D. 7316—Ezpress Contract, 1929; F. D. 7322—Securi- 
ties and Acquisition of Control of Railway Express Agency, Inc.; and 
Docket 29679—Ezpress Earnings, Plan and Method of Division, was 
begun on July 6, before Examiner Howard Hosmer. Following the 
receipt of testimony by two witnesses, the hearing was postponed until 
October 25, 1949. Associate Solicitor of the Post Office Department 
Wiprud requested that the Railway Express Agency and the railroads 
prepare, and have available for submission at the further hearing, cer- 
tain specified documentary evidence. The Examiner requested that the 
motion be made in writing, for a ruling by Division 2 of the Commission. 





FORMAL MATTERS 
Ex Parte No. 168, Increased Freight Rates, 1948 


The Interstate Commerce Commission, on August 11, 1949, issued its 
report and order, adopted August 2nd, 1949, based on nation-wide hear- 
ings upon the petition of the railways to bring interim increases already 
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granted up to 13 percent (with certain limitations and exceptions) above 
rates in effect at the end of 1948. The Commission on December 29 last 
gave the railroads an interim increase, pending full hearings, averaging 
approximately 5.2 percent, cumulated upon the already several times in. 
creased basic rates. Increases now authorized are continuing in char. 
acter, and supersede the interim authorization. The general basis is 4 
percent above the interim authorizations. This brings the authorizations 
to 10 percent within eastern and southern territories and between those 
territories, 9 percent within zone I of western trunk-line territory, 8 
percent within western territory other than zone I of western trunk-line 
territory, and 9 percent on interterritorial movements except those be- 
tween the eastern and southern territories. The interim increases al- 
lowed December 29 last were 6, 5, and 4 percent, respectively. The in- 
creases are held to maximums of 9 cents per 100 pounds on fresh fruits, 
vegetables, and melons, to 6 cents per 100 pounds on sugar and the 
lumber list, to 35 cents per ton on coal, coke, and iron ore, and to 18 cents 
per ton on lignite. No increases are permitted on protective services, or 
on iron ore at the head of the Great Lakes. 





Electric Railway Mail Pay Case 


Final hearings in Docket No. 29948—Electric Railway Mail Pay, 
1948, were concluded on August 8, 1949, with Examiner Mullen presid- 
ing. Briefs are due to be filed on October 17, 1949. 





Transportation of Explosives 


In Docket 3666—In the Matter of Regulations for Transportation 
of Explosives and Other Dangerous Articles, the I. C. C. has issued a 
notice dated July 22, 1949, proposing certain amendments to existing 
regulations as they apply to shippers in the preparation of articles for 
transportation, and to all carriers by rail and highway. Any party de- 
siring to be heard upon any of the proposed amendments was required to 
advise the Commission in writing within 20 days from the date of the 
notice, otherwise the Commission might proceed to investigate and de- 
termine the matters involved in the application, or might suspend action 
pending formal hearing. 





Extension of Credit—Freight Bills 


Division 2 of the I. C. C. has issued an order in Ex Parte 73—Regu- 
lations for Payment of Rates and Charges, dated August 25, 1949, 
amending its order of January 20, 1931 (49 CFR, part 142) amending 
Sec. 142.10 to read as follows: 


“See. 142.10 Saturdays, Sundays, and legal holidays may be ez- 
cluded from period. In the computation of the various periods of 
credit Saturdays, Sundays, and legal holidays may be excluded, and 
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where the time for presentation to shippers of freight bills for trans- 
portation and related charges falls on Saturday, Sunday or a legal 
holiday such bills may be presented prior to 12 o’clock midnight of 
the next succeeding regular work day.’’ 





Government Reparation Cases 


Hearings in five of the Government Reparation cases were begun 
on June 21, before Division 4 of the I. C. C. Those cases are: Dockets 
29622 (Soldiers Gear Cases); 29735 (Transit Privileges on Transport 
Freight); 29746 (Aluminum Alloy Airplane Landing Mats); 29795 
(Policing of Export Rates at Pacific Coast Ports) ; and 29805 (Iron and 
Steel Airplane Landing Mats—Carload). 

At this hearing the Department of Justice submitted its testimony, 
oral and documentary, and its witnesses were cross-examined. This 
phase of the hearing was concluded on June 23. 

Division 4 ordered the defendant carriers to submit their testimony 
to the Commission and to the Department of Justice by October 1, 1949, 
and announced that hearings would be resumed on November 28, 1949, 
at which time the carriers would present their defense. More than 45 
groups of shippers, railway labor organizations, security holders and 
others have been permitted to intervene in support of the railroads. 

The Department of Justice has filed a complaint docket 30326, with 
the I. C. C. alleging that seven southern railroads, the Southern Railway ; 
Alabama Great Southern; Alabama, Tennessee and Northern; Gulf, Mo- 
bile and Ohio; Louisville and Nashville; N. C. & St. L., and the New 
Orleans and Northeastern, overcharged the Government on shipments of 
bauxite ore from Mobile, Alabama and New Orleans to Bynum or 
Huntsville Arsenal, Alabama, and seeks to recover the alleged overcharge. 

Assistant Attorney General Bergson said that the railroads charged 
much higher rates for carrying the Government’s bauxite ore than for 
transporting the same commodity between other points. He said the 
rates also are higher than on chrome and manganese between the same 
points, although bauxite ore is of less value. 





L. C. L. Rates—Official Territory 


In Docket 29770—Increased l.c.l. Rates—Official Territory, the 
hearing previously scheduled for September 21, has been cancelled, and 
the case reassigned for hearing at Washington, D. C., on October 25, 
1949, before Examiner Walsh. 





Ogden Gateway Complaint 


The Denver & Rio Grande Western Railroad Company filed a com- 
plaint with the I. C. C. on August 1, 1949, seeking the establishment and 
maintenance of new through routes, with reasonable divisions, via the 
Ogden gateway. The Denver & Rio Grande Western says that the Union 
Pacific and other railroads have maintained a freight blockade against it 
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for more than 40 years with respect to products moving from points 
northwest of Ogden, Utah, to Denver and the East, and that shippers on 
its line of railroad now have to pay the aggregate of all the local rates, 
which is much higher than the through competitive rates. 





Pick-Up and Delivery Service Hearings 


The I. C. C. has assigned for hearing in Washington on January 10, 
1950, Dockets No. 29555, Pick-up and Delivery Services by Railroads; 
No. MC-C-542, Pick-up and Delivery Services by Motor Carriers; No. 
29556, Charges on Small Shipments by Railroads, and No. MC-C-543, 
Charges on Small Shipments by Motor Carriers. The hearing will be 
conducted by Commissioners Rogers and Alldredge and Examiners H. 
G. Cummings, 8S. A. Aplin, G. B. Vandiver, E. L. Boisseree and L. J. 
Kassel. 





Charges For Protective Service 


In Docket 20769—Charges for Protective Service to Perishable 
Freight, Protective Service against Cold, the I. C. C. on further hearing, 
in a report and order dated July 29, 1949, held that the respondent car- 
riers by railroad subject to the Interstate Commerce Act have the duty 
to provide just and reasonable protective service against cold on perish- 
able traffic, and affirmed the finding in its earlier report, 262 I. C. C. 243, 
that the failure to provide such service within eastern territory and 
between that territory and heater territory is unjust and unreasonable. 
Establishment of that service on or before March 1, 1950 was ordered, 
and just and reasonable charges provided therefor, without prejudice 
to a petition for a revision thereof after a season’s trial. The Commis- 
sion found to be unwarranted at this time a requirement that the re- 
spondent carriers provide special equipment controlling temperature in 
cars. 





Reed-Bulwinkle Act Application 


In Section 5a, Application No. 3—Eastern Railroads, the date for 
filing initial briefs was extended to October 1, 1949, and the date for 
filing reply briefs extended to October 20, 1949. 





Standard Time Zone Investigation 


In Docket No. 10122—Standard Time Zone Investigation, Division 2 
of the I. C. C. has issued its Thirty-First Supplemental Report dated 
August 17, 1949, extending the eastern time zone so as to include Rhea 
County, Tenn. within that zone. 





Weehawken Ferry Fares and Charges 


In Docket 30178, Weehawken Ferry Fares and Charges, Examiner 
E. L. Glenn has recommended that the I. C. C. find that proposed in- 
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creased interstate rates, fares and charges of the New York Central Rail- 
read Company and the New York, Ontario and Western Railway Com- 
pany, in connection with transportation by ferry between Weehawken, 
N. J. and terminals in New York City, at West 42nd Street and Cortlandt 
Street, to be necessary and just and reasonable for the future. 





Terminal and Switching Charges—Express Service 


Railway Express Agency Tariff ICC 7422 filed with the I. C. C. on 
June 21, to be effective August 1, 1949, provided a general increase of 
25% in the charges for terminal and switching service rendered on ex- 
press traffic—as published in Sections 3 and 4 of REA I. C. C. 5025 and 
in supplements thereto. 

Incident to the foregoing, and based upon protest, the I. C. C. on 
July 29 entered I&S Docket 5682 (Terminal & Switching Charges—Ex- 
press Service) suspending from August 1, 1949, to and including Feb- 
ruary 28, 1950, the increases in said charges. The proceeding has been 
assigned for hearing on September 27, 1949, at 9:30 (EST) at the office 
of the I. C. C., Washington, D. C., before Examiner Weaver. 





Texas Intrastate Rates 


In Docket 30024—T ezxas Intrastate Rates, the I. C. C. has denied pe- 
titions for reconsideration, and extension of time, respecting rates on 
asphalt, agricultural limestone, fluxing stone, asphalt rock and asphalt 
coated stone. It has, however, agreed to reconsider the case so far as it 
relates to rates on pulpwood. 





LEGISLATION 
Federal Traffic Bureau 


H. R. 4754, to simplify the procurement, utilization and disposal of 
Government property, and to reorganize certain agencies of the Govern- 
ment, was signed by President Truman on June 30, 1949. On July 1, 
he nominated Jess Larson, W.A.A. Administrator, to be General Service 
Administrator. 





Administrative Practitioners 


H. R. 4446, to protect the public with respect to practitioners before 
administrative agencies, was ‘‘passed over’’ by the House on July 18, 
when considering bills on the consent calendar. Representative Trimble 
said, ‘‘This is very important legislation which I think should be debated 
in full on the House floor. Therefore, I ask unanimous consent that the 
bill be passed over without prejudice.’’ There was no objection to this 
request. 

The Committee report on H. R. 4446 is printed elsewhere in this 
issue of the JOURNAL. 
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Radio Communications Bills 


The subcommittee of the Senate Committee on Interstate and Foreign 
Commerce held further hearings on S. 238. This bill proposes to give 
the I. C. C. authority to require communications systems on railroads 
and to prescribe operating rules. 

Commissioner Splawn, Chairman of the Legislative Committee of the 
Interstate Commerce Commission, testified that the Commission now 
favors the amendment of the bill so as to limit it to communications 
systems, and eliminate therefrom the provisions relating to the pre- 
scription of operating rules. On this subject, the Commission has re- 
versed itself with respect to the recommendations made by it in its 
Annual Reports for 1946, 1947 and 1948. Commissioner Johnson also 
testified in favor of the amendments offered by Commissioner Splawn. 
Commissioner Patterson, however, who testified in support of the bill, 
did not concur in the recommendations of the Commission. 

The House Committee on Interstate and Foreign Commerce, on 
August 11, by a vote of 17 to 5, ordered a favorable report on H. R. 378, 
the Railroad Communications Bill, in the same form as reported by its 
Transportation Subcommittee on July 11. 





Carriers By Conveyor Belts 


Chairman Crosser of the House Committee on Interstate and Foreign 
Commerce has introduced H. R. 5785, to amend the Interstate Com- 
merce Act with respect to common or contract carriers by conveyor belt 
or other similar device. The bill would make such carriers subject to the 
provisions of Section 1(18), (19), and (20), relating to certificates of 
public convenience and necessity. 





Fair Employment Practices 


H. R. 4453, to prohibit discrimination in employment because of 
race, color, religion and national origin, and to create a Fair Employ- 
ment Practices Commission, has been reported to the House Committee 
on Education and Labor by one of its subcommittees. Under the bill, as 
reported by the subcommittee, the 5-member FEPC would be empowered 
to issue orders against discriminatory practices. The Commission could 
ask the courts to enforce its orders, and anyone violating a court order 
would be subject to fine for contempt. 





ICC Chairman—Duties 


Chairman Johnson of the Senate Committee on Interstate and 
Foreign Commerce (by request) has introduced S. 2330, which would, 
among other things, amend Section 11 of the Interstate Commerce Act 
by inserting at the end thereof the following language: ‘‘The functions 
of the Commission in respect of (1) its internal management, including 
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budgeting and accounting, personnel (including appointments and as- 
signments), supply, management research, information and publications, 
and other administrative matters; (2) its relations with Congress; and 
(3) the execution of its policies, shall be performed on behalf of the 
Commission by the Chairman, and the Chairman shall have exclusive and 
final authority, on behalf of the Commission, in respect of such functions. 
Such authority of the Chairman may be exercised, subject to the direc- 
tion and control of the Chairman, by any officer or employee of the 
Commission designated by the Chairman for such purpose.’’ 





Temporary Labor Relations Commission 


H. J. Res. 24, to create a temporary labor relations commission, has 
been favorably reported to the full Committee by a subcommittee of the 
House Committee on Education and Labor. 





Labor-Management Relations 


S. Res. 140 authorizing the Senate Committee on Education and 
Labor to investigate the entire field of Labor-Management Relations was 
adopted by the Senate on August 15. It passed without dissent a resolu- 
tion providing $25,000 for the survey and stipulated that the investiga- 
tion be conducted by the full committee or a duly-authorized subcom- 
mittee. 

The resolution opens the door to an inquiry into these fields : 


1. Means by which cooperation between labor and management and 
stability of labor relations may be obtained. 

2. Methods and procedures for best carrying out the collective 
bargaining process. 

3. Administration and operation of existing Federal labor laws. 

The investigation is to be completed by Dec. 31, 1950. 

In his State of the Union Message President Truman recommended 
a special commission make such a study. 





Lobbying Investigation 


H. Con. Res. 62, authorizing the creation of a joint Congressional 
Committee to Investigate Lobbying, which was adopted by the House on 
May 18, has been reported by the Senate Committee on the Judiciary, 
with an amendment, which would require the Committee to consist of 
five (5) members of the House and five (5) Senators, all members of the 
Judiciary Committees of their respective houses of Congress. The resolu- 
tion was further amended so as to provide for $50,000 to cover the cost 
of the investigation, 

H. Res. 298, to create a Select Committee on Lobbying Activities to 
be composed of seven members of the House of Representatives, was 
favorably reported by the House Committee on Rules on August 3, 1948. 
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Overcharges and Undercharges 


S. 257, amending the Interstate Commerce Act so as to provide a 
statute of limitations with respect to actions to be brought for the re. 
covery of overcharges or undercharges by or against motor carriers, 
freight forwarders and water carriers, was signed by President Truman 
on June 29. 





Railroad Retirement Act Credits 


H. R. 3333, the Labor-Federal Security Agency Appropriation Bill, 
was signed by President Truman on June 29. The bill contains an ap- 
propriation for military service credits under the Railroad Retirement 
Act, appropriating $166,852,000 for that purpose, over a period of five 
years. During the fiscal years 1950-1953, $33,000,000 is to be available 
for each year. For the fiscal year 1954, $34,852,000 will be available. 





Reed-Bulwinkle Act Repeal 


Representative Stephen M. Young, Congressman at Large from the 
State of Ohio, has introduced H. R. 5536, proposing to repeal the Reed- 
Bulwinkle Act, Section 5a of the Interstate Commerce Act. 





Judicial Review of 1. C. C. Orders 


HR 5488, providing for judicial review of certain orders of the 


I. C. C., has been approved by a subcommittee of the House Judiciary 
Committee. 





Transportation Tax Repeal 


Senator McCarran has proposed an amendment to H. R. 5268, which 
would repeal the tax on the transportation of persons. 





Tax Administration Bill 


Chairman Doughton, of the House Committee on Ways and Means, 
has introduced H. R. 5347 as a substitute for H. R. 4965. The substitute 
bill retains the provisions which would extend Section 22 (b) (9) (10) 
relating to acquisition of securities in the discharge of indebtedness, until 
December 31, 1950. H. R. 5347 drops the provision in H. R. 4965 which 
would have extended beyond December 31, 1949 the time to claim refund 
for war losses. 





MISCELLANEOUS 


Directory of Freight Accounting Officers 


The Accounting Division of the AAR Finance, Accounting, Taxation 
and Valuation Department has announced the forthcoming publication 
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of a Directory of Freight Accounting Officers, for convenient use in 
mailing statements of differences, waybill corrections, inter-line freight 
accounts, general correspondence, etc., and answering statements of 
differences received. 

Correspondence with respect to it should be directed to Mr. E. R. 
Ford, Secretary, Accounting Division, Association of American Rail- 
roads, Transportation Building, Washington 6, D. C. 





President Truman Recommends Highway Program 


President Truman sent to the Congress on June 30, a report recom- 
mending a long-range $11,266,000,000 program for putting the Nation’s 
main highways in shape ‘‘in event of a national emergency.’’ The re- 
port, which was prepared by the Public Roads Administration at the re- 
quest of Congress, said the Federal Government should finance more than 
one-half of the proposed project over a maximum period of 20 years. 
The Department of Defense, which approved the report and made some 
recommendations, said modern warfare requires rapid movement of mili- 
tary forces through and around urban areas, and that large-scale evacua- 
tion of the civilian population and of industry may be necessary in case 
of war. The President transmitted the report with a brief letter, styling 
it a “‘useful document’’ and recommended that the Congress consider it 
as part of the general program of Federal aid for highway construction. 





Dispatch of Mail Late at Night 


The Postmaster General has issued certain new regulations with re- 
spect to the Postal Service which were published in the Federal Register 
of July 2. The following change is quoted from the new order: 

**In See. 92.35 Dispatch of mail late at night (13 F. R. 9022) amend 
paragraph (a) to read as follows: 


‘**(a) In charge of railroad. When a train departs from a railroad 
station between 9 p.m. and 6 a.m., and it is deemed necessary to have the 
mail dispatched by such train, the general superintendent of the Railway 
Mail Service shall request the railroad company to take the mail to the 
railroad station at such time as will best serve the interests of the service. 
Where a mail messenger or carrier is employed by the Post Office Depart- 
ment, the postmaster shall be directed to require the mail messenger or 
carrier to perform this service. Such mail shall be taken in charge by the 
agent or other representative of the railroad company, who shall be re- 
quired to keep it in some secure place until the train arrives and then 
see that it is properly dispatched.’’ 





Monopoly Investigation 


The Monopoly Subcommittee of the House Judiciary Committee 
has finished four weeks of hearings on the need for revision of the Anti- 
trust Laws, and has announced its future plans, which will include staff 
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studies and recommendations on the need for the repeal of the Reed- 
Bulwinkle Act. From now until late October, the Committee’s staff will 
work with Government officials preparing reports and recommendations 
on various topics which witnesses have indicated need further study. 
The Subcommittee will meet late in the fall to go over some of these re. 
ports, and will then reopen hearings to get the testimony of different 
witnesses on the specific recommendations made by the staff. 





Public Roads Administration 


The Public Roads Administration was officially transferred to the 
Department of Commerce effective at midnight, August 19, 1949. 





Railroad Committee on Equality of Treatment 


The eastern railroads announced on July 7, the creation of a com- 
mittee to explore all phases of public policy as it affects adversely the 
ability of the railroads to compete on a basis of equality of treatment 
with other forms of transportation. The members of the committee are 
President Touhy, of the Chesapeake & Ohio, Chairman; President Frank- 
lin, of the Pennsylvania; President Metzman, of the New York Central; 
President White, of the Baltimore and Ohio; President White, of the 
Delaware, Lackawanna & Western; President Whittemore, of the New 


York, New Haven & Hartford, and President Woodruff, of the Erie. The 
committee will first direct its attention to the cost of providing and main- 
taining highways for the movement of traffic by heavy inter-city trucks, 
and will examine to what extent costs are borne inequitably by motorists, 
other highway users and taxpayers generally. 





PERSONALS 
Civilian Components Policy Board Chairmanship 


AAR President William T. Faricy has been appointed by Secretary 
of Defense Johnson to be Chairman of the Civilian Components Policy 
Board, which will coordinate policies and programs of the Organized 
Reserves of the Armed Forces. 





L. M. Betts Retired 


Leon M. Betts retired on August 31, as manager of the Railroad Re- 
lations Section of the AAR Car Service Division. Eugene W. Coughlin, 
who has been assistant to the Chairman of the Car Service Division, will 
succeed Mr. Betts. 





Director of Locomotive Inspection 


Mr. Edward H. Davidson assumed the office of Director of Loco- 
motive Inspection on June 28. Mr. Davidson was nominated by the 
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President for this position on June 6, 1949 and confirmed by the Senate 
on June 23, 1949. Mr. Davidson was appointed District Inspector of 
Locomotives on October 23, 1914, after having passed a competitive Civil 
Service examination for that position. He served in that capacity until 
appointment on May 16, 1940, by President Roosevelt to the position 
of Assistant Chief Inspector (title later changed to Assistant Director). 





House Committee on | & F C Staff Appointment 


The House Committee on Interstate and Foreign Commerce has 
announced that Sam G. Spal, formerly statistical analyst in the Bureau 
of Transport Economics and Statistics of the I. C. C., has become a 
member of the professional staff of that Committee, effective July 1, as a 
transportation and finance specialist, succeeding Dr. John H. Frederick, 
who resigned some time ago to take a position with the Transportation 
Association of America. Mr. Spal had been an employee of the I. C. C. 
for fourteen years. 





RAILROAD RETIREMENT BOARD REGULATIONS 


R. R. B. Regulations—Amendment 


The Railroad Retirement Board has issued an order dated June 6, 
1949, with respect to the execution of statement of sickness and supple- 
mental Doctor’s statement, in connection with sickness benefits and 
maternity benefits. The order was published in the Federal Register of 
June 11, 1949. 





RRB Regulations 


The Railroad Retirement Board has amended its regulations with 
respect to insurance annuities and lump sums for survivors, so far as 
relates to the filing date of application. The amendment was by order 
of the Board of June 14, 1949, and was published in the Federal Register 
of June 21, 1949. 

The Board has also amended its regulations with respect to appeals 
from the initial decision of its Bureau of Retirement Claims. That 
amendment was also by order of June 14, 1949, and was published in 
the Federal Register of June 21, 1949. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued a preliminary statement showing steam railway accidents for 
the first 6 months of 1949 as compared with the first 6 months of 1948. 
During the first 6 months of 1949 there were 11 passengers killed and 
1,171 injured in train and train service accidents, as compared with 27 
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killed and 1,954 injured in such accidents during the first 6 months of 
1948. 

During the first 6 months of 1949 there were 204 employees killed 
and 11,618 injured while on duty, as compared with 296 killed and 15,679 
injured while on duty during the first 6 months of 1948. 





Railway Employment 


Class I Steam Railways, excluding Switching and Terminal Com. 
panies, had 1,208,268 employees at the middle of the month of July, 1949, 
a decrease of 11.25% as compared with the middle of July, 1948, and a 
decrease of 1.77% as compared with the middle of June, 1949. 

Railway employment at the middle of the month of July, 1949, was 
115.9 of the 1935-1939 average. 





Railway Equipment 


Class I railroads put 1,157 new locomotives in service in the first 7 
months of 1949. These include 1,112 Diesels and 45 steam locomotives. 
Class I railroads and railroad-owned, private-controlled refrigerator car 
companies put 60,486 new freight cars in service in the first 7 months 
of 1949. 

The Class I railroads had 1,009 new locomotives on order on August 
1, 1949, including 25 steam, 4 electric and 980 Diesels. All railroads 
and private car lines had 36,564 new freight cars on order on August 1, 
1949. 





Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics has released 
Statement No. M-250, showing passenger traffic statistics of Class I steam 
railways for the first 5 months of 1949 as compared with the first 5 
months of 1948. During the first 5 months of 1949 as compared with 
the first 5 months of 1948, passenger revenue for passengers in coaches 
decreased 6.2 percent; passenger revenue for passengers in parlor and 
sleeping cars decreased 3.3 percent; the number of revenue passengers 
carried in coaches decreased 22.4 percent, and the number of revenue 
passengers carried in parlor and sleeping cars decreased 11.9%. 





Railroad Net Income 


Estimated net income of Class I railroads in June, 1949, after in- 
terest and rentals, amounted to $43,400,000 compared with $94,000,000 
in the same month in 1948, according to reports filed by the carriers with 
the AAR Bureau of Railway Economics. Both net income and net rail- 
way operating income for June, 1948, were augmented by tax credits 
on account of a retroactive reduction in railroad payroll taxes, approved 
in that month. Net income, for the first six months of 1949 after interest 
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and rentals, was estimated at $173,000,000 compared with a net income 
of $262,000,000 in the corresponding period of 1948. 

Class I railroads in June, 1949, had a net railway operating income 
of $61,263,279 compared with $124,972,863 for the same month in 1948. 
The corresponding net railway operating income for the first six months 
of 1949 totaled $312,690,728 compared with $410,932,720 in the same 
period in 1948. 

Net railway operating income represents the amount left after the 
payment of operating expenses and taxes but before interest, rentals and 
other fixed charges are paid. 

In the twelve months ended June 30, 1949, the rate of return on 
property investment averaged 3.83 per cent, compared with rate of return 
of 3.57 per cent for the twelve months ended June 30, 1948. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended August 13, 1949, 
totaled 728,029 cars. This was a decrease of 163,247 cars or 18.3 per cent 
below the corresponding week in 1948 and a decrease of 178,276 cars or 
19.7 per cent below the corresponding week in 1947. 

Loading of revenue freight for the week of August 13 increased 
11,205 cars or 1.6 per cent above the preceding week. 

Coal loading amounted to 116,765 cars, a decrease of 74,439 cars 
below the corresponding week in 1948, but an increase of 8,240 cars above 
the preceding week this year. 





Railway Net Operating Income 


Net railway operating income of Class I railroads in April 1949, 
totaled $64,759,903 compared with $53,168,256 for the same month in 
1948, according to reports filed by the carriers with the Bureau of Rail- 
way Economies of the Association of American Railroads. The corre- 
sponding net railway operating income for the first four months of 1949 
totaled $193,261,747 compared with $195,892,402 in the same period of 
1948. 





Railway Operating Revenues 


Based on advance reports from eighty-two Class I railroads, whose 
revenues represent 80.5 per cent of total operating revenues, the A. A. R. 
has estimated that railroad operating revenues in July, 1949, decreased 
17.7 per cent as compared with the same month in 1948. The estimate 
covers operating revenues only, and does not take into account substan- 
tial increases in operating expenses that have taken place since July, 
1948, as a result of increases in wage rates and material prices. 

Estimated freight revenue in July, 1949, was less than in July, 1948, 
by 18.7 per cent, and estimated passenger revenue decreased 15 per cent. 
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Locomotives In Service 


In its ‘‘Monthly Comment on Transportation Statisties,’’ issued 
June 13, 1949, the Bureau of Transport Economics and Statistics of the 
I. C. C. calls attention to the fact that there has been a marked decline 
in the number of steam locomotives in service each year since 1944, and 
a sharp rise in the number of Diesel-electric locomotives. The number 
of locomotives in service on March 31 of each year from 1944 to 1949 is 
shown in the following table: 


March 31 (1) (2) (3) (4) (5) (6) 

1944 39,902 2,150 812 26 42.890 5.0 
1945 39,642 2,781 804 23 43,250 6.4 
1946 38,800 3,240 783 22 42,845 7.6 
1947 36,954 3,969 775 19 41,717 9.5 
1948 34,732 4,979 747 20 40,478 12.3 
1949 31,939 6,594 745 21 39,299 16.8 
Difference 

1949 vs. 1944 -—7,963 +4,444 —67 —d —3,591 — 


Column (1)—Steam locomotives 
(2)—Diesel electric locomotives 
(3)—Electric 
(4)—Other 
(5)—Total 

(6)—Percent Diesel of Total 
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Railroad Construction Indices 


The Railroad Construction Indices issued annually by the Engineer- 
ing Section of the Bureau of Valuation, as revised to include the year 
1948, show for that year an over-all increase of 24 points or about 9 
percent over 1947. 

The 1948 composite index for all accounts is 281, the highest in the 
history of these indices which go back to the 1910-1914 base of 100. 

Grading, involving to a large extent the use of machinery, remained 
stationary at 145. Rail, track fastenings, and steel rose substantially in 
1948, rail being up 16 percent, track fastenings 22 per cent, and fabri- 
eated steel in place 18 percent. Ties and buildings still continued their 
upturn of the previous year increasing about 10 percent in 1948 over 
1947. Equipment and machinery were up about 6 percent. The indi- 
vidual indices for certain construction items which are outstandingly 
high are as follows: 


Concrete 416 
Frame Buildings 390 
Brick Buildings 390 
Tracklaying and surfacing 350 
Freight-train cars 343 
Steam locomotives 326 


The composite changes by road and equipment accounts were as 
follows : 


Percent 

1947 1948 Increase 
Roadway 245 271 10 
Equipment 305 323 6 
Total 257 281 gy 


The average for the year 1948 may still not represent the peak price 
level which has been attained to date in the post-war period as some cur- 
rent prices are above the average of 1948 although there has also been a 
slight weakening from 1948 price levels in such accounts as grading 
and lumber. 








Motor Transportation 
By Harry E. Boor, Editor 


Recent Division 5 Reports on Section 203 (b) (7a) Exemptions 


Division 5 during the past several months has issued several inter- 
esting reports covering the exemption on motor carrier traffic having 
either a prior or immediately subsequent movement by aircraft. On 
March 21, 1949, the Commission’s (Division 5) report on the Hazel 
Kenny Extension—Air Freight, No. MC-5485 Sub. No. 1, involved an 
application filed in 1947 for a Certificate of Public Convenience and 
Necessity to operate over irregular routes between airports in Allegheny 
County, Pa., on the one hand, and, on the other, points in Pennsylvania 
within 50 miles of such airports, limited to transportation of shipments 
having either a prior or subsequent movement by air craft. This appli- 
cation was unopposed. There are two airports located within the com- 
mercial zone of Pittsburgh, Pa., as defined in the Commission’s first sup- 
plemental report in Commercial Zones and Terminal Areas, 48 M. C. C. 
95. The 50 mile radius applied for would embrace points in twelve 
counties in and around Pittsburgh, Pa. The Division found that appli- 
cants’ proposed motor vehicle operations in the transportation of com- 
modities moving on commercial air lines or air express bills of lading 
and having an immediately prior or immediately subsequent movement 
by air craft, between the Allegheny County Municipal Airport and the 
Greater Pittsburgh Airport, located in Allegheny County, Pa., on the 
one hand, and, on the other, points in Pennsylvania within 50 miles of 
either such airports, is transportation of property by motor vehicle which 
is incidental to transportation by air craft within a partial exemption 
provided by Section 203(b) (7a), and, as such, is exempt from the certi- 
ficate or permit requirements of Part II of the Interstate Commerce 
Act. In this case, Commissioner Patterson dissented in part and it was 
his opinion that only those operations performed within the area coex- 
tensive with the Pittsburgh commercial zone as defined in Commercial 
Zones and Terminal Areas, 48 M. C. C. 95, should be considered as com- 
ing within the partial exemption of Section 203(b) (7a). The remain- 
der of the authority should be denied because of dual operations. 

On June 14, 1949, Division 5 rendered a report on Han Jenkins 
Extension—Air Freight, MC-69671 Sub No. 6. In this case, the appli- 
cant sought authority for a Certificate of Public Convenience and Neces- 
sity for operation between New York City, points in Nassau, Suffolk and 
Westchester Counties, New York, those in Bergen, Passaic and Essex 
Counties, New Jersey, and between all airports now or hereafter estab- 
lished within the described territory, restricted to shipments having a 
prior or subsequent movement by air. This application was opposed by 
a motor carrier association and rail carriers. The Division found that: 
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‘*Since the service is also limited to traffic having a prior or sub- 
sequent movement by air craft, we conclude that the operations here 
proposed are within the exemption in question, and, accordingly, 
that authority to perform them is not required.”’’ 


In this case, Commissioner Rogers dissented for the reasons stated in his 
dissent in James Atterholt and Elizabeth Atterholt Common Carrier 
Application, and did not agree with the conclusions reached in this 
instant proceeding. 

On May 4, 1949, Division 5 issued a report on W. P. Hudgins Con- 
tract Carrier Application, No. MC-109237 Sub No. 1, and found that 
operation by applicant as a contract carrier by motor vehicle of general 
commodities, with exceptions, over irregular routes, (1) between airfields 
and airports within 15 air line miles of Dallas, Texas, including Dallas, 
on the one hand, and, on the other, Fort Worth and Dallas, Texas, and 
(2) between airfields and airports within 15 air line miles of Fort Worth, 
including Fort Worth, on the one hand, and, on the other, Dallas and 
Fort Worth, were partially exempt from regulation under Section 203 (b) 
(7a) of the Interstate Commerce Act and required no authority. This 
application was also opposed by certain motor carriers. The Division 
found that the applicant’s proposed motor vehicle operations in the trans- 
portation of general commodities having an immediately prior or imme- 
diately subsequent movement by air craft and moving on commercial air 
line bills of lading is transportation of property by motor vehicle which 
is incidental to transportation by air craft within the partial exemption 
provided by Section 203(b) (7a): There were no dissents in this par- 
ticular case. 

On June 17, 1949, Division 5 issued a report and order in Bruce C. 
Koch Common Carrier Application, MC-108663. In this case, the appli- 
cant sought authority to serve the Greater Cincinnati Airport on those 
occasions when it is used as an alternate airport on flights scheduled to 
and from Vandalia Airport or in connection with shipments routed over 
air lines requiring facilities which are not available at the local airport. 
In this application the termini of the routes sought are varying distances 
from the Vandalia Airport, that is, Dayton is 10 miles south, Springfield, 
24 miles east, Sidney, 32 miles north, and Richmond, 40 miles west. The 
Division stated : 


‘‘The mere fact that the proposal involved is restricted to traffic 
having an immediately prior or subsequent movement by air is not 
enough, standing alone, to require the conclusion that the proposed 
motor service is subject to the partial exemption.’’ 


The Division noted that available maps indicate a number of airports as 
close or closer than the Vandalia Airport to Springfield, Sidney and 
Richmond. The Division found that applicant’s proposed operations in 
the transportation of shipments having an immediately prior or imme- 
diately subsequent movement by air, between the Vandalia Airport, on 
the one hand, and, on the other, Vandalia and Dayton, and points in the 
commercial zones of each are exempt from the certificate requirements 
of the Act. Commissioner Rogers concurred in this case, but stated : 
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‘IT agree that applicant has not established a need for the proposed 
operation and that the application should be denied but for the 
reasons stated in my dissenting expression in James Atterholt and 
Elizabeth Atterholt Common Carrier Application, I do not agree 
that the proposed operation between Vandalia Airport on the one 
hand, and, on the other, Vandalia and Dayton, and points in the 
commercial zones of each, is partially exempt from the Act under 
provisions of Section 203(b) (7a).’’ 


Commissioner Lee dissented, stating : 


‘‘In my opinion, the operations for which applicant here seeks 
authority fall within the partial exemption provided in Section 
203(b) (7a) of the Interstate Commerce Act. The application 
should be dismissed on that ground.”’ 


On August. 10, 1949, Division 5 issued a report and order in Harry 
Lilien Common Carrier Application, MC-108665. This application 
sought a Certificate of Public Convenience and Necessity, authorizing 
general commodities confined to movements in furtherance of air trans- 
portation between New York and points in Connecticut, New Jersey and 
New York over irregular routes. Applicant was to serve two foreign air 
lines using La Guardia Airport located in the borough of Queens, New 
York. Evidence showed that, except for a movement of baggage from 
Hartford, Connecticut, three movements of airplane parts from Bridge- 
port, Connecticut, and one from Teterboro Airport in Bergen County, 
New Jersey, all of applicant’s transportation for these companies had 
been confined to movements between La Guardia Airport and points in 
New York City. Applicant was, however, willing to perform this service 
for these air lines generally within a radius of 100 miles of New York, 
and, under the circumstances, the application was considered as amended. 
This application was opposed by several rail and motor carriers. In the 
performance of its operations the applicant was compensated by the air 
lines for all shipments moved on air line bills of lading at rates which 
provide for door-to-door service to and from points in New York City. 
In those instances where applicant performed transportation outside of 
New York City, the entire amount assessed and collected by the air line 
for additional service beyond city limits was turned over and paid to 
the applicant. In all instances, the traffic moved for, and under the 
primary responsibility of the air lines and on billings issued by them. 
The Division stated : 


‘*Considering all these factors, we are convinced that the evidence 
of record indicates a proposal to engage only in operations which are 
incidental to transportation by air craft and hence are within the 
exemption in question, and accordingly that authority to perform 
them is not required.’’ 


The Division found that applicant’s proposed motor vehicle opera- 
tions in the transportation of property, between the points in the manner 
described, is transportation of property by motor vehicle which is inci- 
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dental to transportation by air craft within the partial exemption pro- 
vision in Section 203(b) (7a) of the Act. Commissioner Patterson dis- 
sented in this case. 





Proposed Report Issued in the Determination of Exempt Agricultural 
Commodities 


In M. C. C. 968 which also embraced MC-107669, Norman E. Har- 
wood Contract Carrier Application, Examiner C. Evans Brooks has 
recommended a reversal of the Harwood decision and finds that the term 
“agricultural commodities (not including manufactured products there- 
of)’’ as used in Section 203(b) (6) of the Interstate Commerce Act in- 
eludes among other fresh fruits, berries, and such things as vegetables 
chopped up and mixed, irrespective of the processing performed in pre- 
paring the commodities for any market or in the manner in which they 
are packed so long as they are not placed in hermetically sealed con- 
tainers; also, vegetables dried naturally and fruits and berries dried 
naturally or artificially, but not placed in hermetically sealed contain- 
ers; redried tobacco leaves, hops and castor beans; raw peanuts shelled 
or unshelled and other nuts shelled or unshelled to which nothing has 
been added ; chickens, turkeys, ducks, geese, squab, alive or killed, picked, 
drawn, cut up, frozen or unfrozen; milk, cream and skimmed milk, 
standard milk, milk, cream and skimmed milk which has been pasteurized 
or frozen, homogenized milk, cream, Vitamin D milk and skimmed milk; 
eggs, including whole eggs and oiled eggs, but excluding frozen or dried 
eggs, and frozen eggs or dried egg yolks and albumen; logs, pulp-wood, 
crude resin, maple sap, bark, leaves, Christmas trees and greenery, coated 
or uncoated, and Spanish moss; and, nursery stock, cut flowers and bulbs. 
Exceptions to this report are due on September 26. 





Examiner Proposes Leasing Rules in Ex Parte MC-43 


Examiner Harry C. Lawton has recommended a proposed report in 
Ex Parte MC-43, Lease and Interchange of Vehicles by Motor Carriers. 
In a 98 page report including appendices, Examiner Lawton reviews the 
testimony and finds that (1) it would be difficult to devise any uniform 
lease, as requested by the parties, to meet the requirements of the various 
states respecting attestation and other matters, and there is no more 
reason for prescribing a uniform lease than there is for prescribing a 
uniform contract for the use of motor contract carriers and shippers. 
(2) Every lease of motor carrier equipment should be in writing and con- 
tain essentials of a bilateral contract between parties, should include 
base requirements discussed in the report and should be filed with the 
Commission. (3) Certain rules should be promulgated by the Commis- 
sion for augmenting equipment and the rules suggested in the report 
should be adopted by the Commission and become effective within 60 
days after such adoption. 

The rules suggested by the Examiner, which will probably be the 
subject of further controversy, are that the contract, lease or other 
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arrangement for the use of equipment shall apply for a period of not 
less than thirty days, unless entered into between authorized carriers or 
in an emergency as defined in later Rule 3. The contract shall provide 
for the exclusive possession, control and use of the equipment during the 
full period of the lease; there shall not be any sub-letting or sub-leasing 
of equipment in whole or in part, and a copy of the lease shall be filed 
with the Interstate Commerce Commission. Compensation for the use 
of the equipment shall not be computed on the basis of any division or 
percentage of any applicable rate or rates on any commodity or com- 
modities transported in such vehicle during the period of the lease. The 
authorized carrier utilizing equipment leased or rented shall prepare and 
preserve for one year a truck or load manifest covering each load or 
trip for which the equipment is used in its service containing: the name 
and address of the lawful operator of the equipment, registration num- 
bers, name and address of driver, description and weight of commodities 
transported, point and place of origin, and time and date of departure, 
point and place of final destination and the time and date of arrival and 
the carrier’s serial number or identification device affixed to the equip- 
ment. The rules provide that, except where equipment operated is ‘‘ (1) 
leased or rented from another authorized carrier and operated between 
points over the route or routes, or within the territory such other 
authorized carrier is authorized to serve, or (2) is utilized in the trans- 
portation of railway express traffic, or in substituted motor-for-rail 
transportation of railroad freight moving between railroad stations on 
railroad billings; the person assigned to drive such equipment shall be 
an employee of the lessee carrier, and his wages shall be kept separate 
and distinct from any charges made for the use of equipment and shall 
not be made part of the terms or conditions of the contract, lease, or 
other arrangement covering the use of equipment.’’ There is a provision 
for emergency trip-leasing, but this requires full reporting to the Bureau 
of Motor Carriers upon the termination of the emergency. The rule 
states that: 


‘*An emergency exists, which, as used herein, means: Any situation 
in which the property of a shipper or shippers is in imminent danger 
of immediate loss or destruction by any means not within the control 
of the shipper or shippers, and other adequate transportation than 
that of the authorized carrier which augments its equipment under 
this rule, is not immediately available.’’ 


The rules provide for interchange of equipment except tractors, but each 
carrier must assign its own driver to operate the equipment that is pro- 
posed to be operated from and to the point of interchange and over the 
route or routes authorized in the participating carriers’ respective cer- 
tificates. Such traffic must move on through bills of lading issued by 
the originating carrier. Any rental charges for the use of the equipment 
shall be kept separate and distinct from divisions of the joint rates or 
the proportions accruing to the carriers by the application of local or 
proportionate rates. Rule 5 deals with the rental of motor vehicles and 











SEPTEMBER, 1949 997 





—__ 


equipment to private carriers and provides that unless such a service is 
specified in the operating authority, authorized carriers are prohibited 
from renting equipment with drivers to non-carriers, and shall not di- 
rectly or indirectly assist such non-carriers to select or obtain drivers for 
equipment rented to them. Any lease by an authorized carrier to a non- 
carrier providing for the rental of equipment without drivers shall be 
transmitted to the Bureau of Motor Carriers. Where authorized carriers 
lease equipment to non-carriers, there must be removed from the equip- 
ment all marks of identification that indicate that the equipment is uti- 
lized in the authorized carrier’s operation. 











Freight Forwarder Regulation 
By Gites Morrow, Editor 


General Counsel, Freight Forwarders Institute 


Forwarder—Motor Carrier Agreements Case In Federal Court 


The Freight Forwarders Institute and eleven individual forwarders 
filed a complaint, in July, 1949, in the District Court of the United States 
for the District of Delaware, asking for an injunction and seeking to set 
aside that portion of the Commission’s order of September 24, 1948, in 
Docket 29493 (272 I. C. C. 413) which deals with so-called ‘‘terminal to 
terminal’’ service. The Complaint is docketed as Civil Action 1236, and 
is scheduled to be heard by the Court the latter part of September, 1949. 

Upon request of the District Judge with whom the complaint was 
filed the Commission has postponed the effective date of its order in 
Docket 29493 from August 1, to October 1, 1949. 





Proposed Legislation Changing Definition of a Freight Forwarder and 
Provisions Governing Relationship with Motor Carriers 


Chairmen Johnson and Crosser, of the Senate and House Committees 
on Interstate and Foreign Commerce, have introduced companion bills 
S. 2113 and H. R. 5967, respectively, amending sections 402(a) (5) and 
409 of part IV of the Interstate Commerce Act. Under the bills the 
definition of a freight forwarder would be modified by adding the words 
‘fas a common carrier’’ to the present wording, and section 409 would 
be superseded by new provisions authorizing contracts between freight 
forwarders and motor common carriers. 

Hearings on the Senate bill were conducted by the full Committee on 
July 28 and 29 and August 11, 1949. No announcement respecting 
House hearings has been issued. 





Complaint Against Forwarder Charges Dismissed for Lack of 
Jurisdiction 

In Docket No. 30078, Colgate-Palmolive-Peet Co. v. Pacific and 
Atlantic Shippers Association, Inc., the Commission, Division 3, dismissed 
a complaint involving a rate charged by defendant forwarder on two 
carloads of freight, on the grounds that the matter was not within the 
jurisdiction of the Commission. 

The report states that the freight forwarder neither publishes rates 
for carload shipments nor holds itself out to render service in connection 
with straight carloads. It was admitted that the shipments were handled 
through error. The forwarder applied its less-than-carload rates to the 
shipments. As the result of a prehearing conference the parties stipu- 
lated that a lesser charge than the published forwarder rate should ap- 
ply, and sought approval of such reduced charges. 
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The Division pointed out that the definition of a forwarder specifies 
certain services as constituting freight forwarding and that as to these 
shipments such services were not performed in all respects. Con- 
sequently, it was concluded that the shipments were not accorded freight 
forwarder service as defined in the Act. Further, it was pointed out that 
the sections in part IV relating to rates and the Commission’s authority 
with respect thereto are limited to ‘‘service subject to this part [part 
IV].’’ From this the Division concluded that the Commission had no 
jurisdiction to make the determination sought by the complaint. 





Regulations to Govern the Destruction of Forwarder Records 


The Commission, Division 1, by order of May 31, 1949, effective 
September 1, 1949, has modified the ‘‘ Regulations to Govern the Destruc- 
tion of Records of Freight Forwarders, Issue of 1943.’’ 





Forwarder Permit Granted—Exemption Clause Construed 


Sterling Cartage Company, of Minneapolis, Minn., has been granted 
a permit by order of July 29, 1949, authorizing services as a freight for- 
warder of motor vehicles and trailers from points in Michigan and Ohio 
to points in the Minneapolis-St. Paul commercial zone. 

The application, according to the report of Division 4, was filed in 
compliance with suggestions of the I. C. C. Bureau of Water Carriers 
and Freight Forwarders. Applicant is under common control with a 
motor common carrier, Sterling Freightways, but the Division said that 
it was not required to decide questions regarding control that might 
arise under section 411 for purposes of granting a permit. 

According to the report applicant has not published tariffs or issued 
bills of lading, although it has paid the charges of the underlying car- 
riers. Referring to section 402(¢) (2) which states that part IV shall not 
apply to the operations of a ‘‘warehouseman or other shippers’ agent’’ 
the Division found that ‘‘ Applicant’s operations were not confined to a 
terminal area and were clearly those of a freight forwarder.’’ 





Freight Forwarders Authorized to Take Ex Parte 168 Increases 


By paragraph 32 of its findings in the order of August 2, 1949 in 
Ex Parte 168, the Commission authorized freight forwarders to increase 
their rates ‘‘simultaneously and ratably’’ with increases made by the 
carriers used by such forwarders. Upon application of the intervening 
forwarders the Commission issued Special Permission FF No. 1679, dated 
August 15, 1949, authorizing establishment of the increases on 15 days’ 
notice. 
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Rail Carload Waybill Analysis Shows Distribution of Forwarder 
Traffic 


Statement No. 4927, July, 1949, prepared by the I. C. C. Bureau of 
Transport Economies and Statistics, shows distribution of freight traffic 
and revenue averages on Manufactures and Miscellaneous and Forwarder 
Traffic based on the 1 percent sample of audited carload waybills for 
traffic terminated during the year 1947. 

As to Commodity Class 950, Forwarder Traffic, the statement shows 
that for the country as a whole forwarder traffic averaged 19 tons per 
car, had an average short-line haul of 1120 miles per ton and 1056 miles 
per car. The railroad revenue on this traffic averaged $473 per car, 45 
cents per short-line car mile, and $2.30 per short-line ton-mile. 

It is pointed out in the headnote to the study that there will be 
several waybills issued for traffic which is rebilled. This of course, would 
have considerable bearing on the reported length of haul of forwarder 
traffic, insofar as such traffic is rebilled at transfer points. 





Water Transportation 


By RicHarp H. Specxer, Editor, 


Executive Vice-President, National Water Carriers Association, Inc. 


W. R. Chamberlin & Co. 
Proposed Report 


A proposed report by Examiners F. E. Mullen and W. J. Sweeney. 
Jr. in Docket No. W-360, recommends that the Interstate Commerce Com- 
mission find that extended operations by W. R. Chamberlin & Co., of San 
Francisco, Calif., as a contract carrier by water, by self-propelled vessels, 
in the transportation of lumber and forest products between all points 
and ports on the Pacific Coast, Puget Sound, the Columbia River, San 
Francisco Bay, and tributary waters, will be consistent with the public 
interest and the national transportation policy and that applicant is fit, 
willing, and able properly to perform such service. 


Chamberlin is presently authorized to operate as a contract carrier 
by self-propelled vessels in the transportation of lumber and forest prod- 
ucts from Coos Bay, Oreg., and from points and ports in Oregon and 
Washington on the Columbia River and ports in Oregon on the Willam- 
ette River, in the area extending between Portland, Oreg., and Van- 
eouver, Wash., inclusive, and the Pacific Ocean, to San Francisco, Oak- 
land, Alameda, Redwood City, Richmond, San Pedro, Wilmington, Long 
Beach, Hueneme, and San Diego, Calif. 





Dixie Carriers, Inc. 
Application for Extension 


Dixie Carriers, Inc., of Houston, Texas, has filed an application with 
the Interstate Commerce Commission for authority to extend its opera- 
tions to include Corpus Christi, Texas and Port Isabel, Brownsville and 
Harlingen, Texas, and all intermediate ports. The applicant, who pur- 
chased the operating rights and equipment of River Terminals Corpora- 
tion, is presently authorized to operate as a common carrier by non-self- 
propelled vessels with the use of separate towing vessels in the transpor- 
tation of commodities generally between ports and points along the Gulf 
Intracoastal Waterways from New Orleans, La., to Corpus Christi, Texas, 
inclusive, the Mississippi River from New Orleans, La. to its confluence 
with the Red River, the Red River to its confluence with the Black River, 
the Black River to its confluence with the Ouachita River, and the 
Ouachita River to and including Camden, Ark., and in the transportation 
of cotton, cotton linters, pickings and waste, in bales, from Caruthersville, 
Mo. and Memphis, Tenn., to New Orleans. 
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Norfolk and Washington Steamboat Company 
Certificate Vacated 


Upon advice from the Norfolk and Washington (District of Colum- 
bia) Steamboat Company that the corporation had been dissolved and 
all water carrier service abandoned, the Interstate Commerce Commission 
has vacated and set aside the certificate issued to the carrier in Docket 
No. W-205, which authorized operation as a common carrier by self-pro- 
pelled vessels in the transportation of passengers and commodities gen- 
erally between Washington, D. C., and Norfolk, Va., serving Alexandria 
and Old Point, Va. as intermediate points, by way of the Potomac River 
and Chesapeake Bay. 





Coyle Lines, Inc. 
Application for Extension 


Coyle Lines, Inc., of New Orleans, La., has filed application with the 
Commission seeking authority to extend its operations from Corpus 
Christi, Tex. to Brownsville, Tex., including Port Isabel and intermediate 
points, and points on waters tributary to the Gulf Intracoastal Waterway 
between Corpus Christi and Brownsville. The application was filed after 
receiving notice from the U. S. Army Corps of Engineers advising that 
the segment of the Gulf Intracoastal Waterway from Corpus Christi to 
Brownsville would be opened for navigation as of June 19, 1949. 

Applicant now holds a certificate issued in Docket No. W-700 author- 
izing operation as a common carrier by self-propelled vessels and by 
non-self-propelled vessels with the use of separate towing vessels, in the 
transportation of commodities generally, and by towing vessels in the 
performance of towage, between ports and points along the Gulf Intra- 
coastal Waterway from Carrabelle, Fla. to Corpus Christi, Tex., inclusive, 
its tributary waterways, and the Mississippi River below and including 


Plaquemine, La., but not including the Mobile River above Chickasaw, 
Ala. 





H. E. Savage, Jr. 
Postponement 


By report and order dated July 21, 1947 in Docket No. W-911, the 
Commission found that future public convenience and necessity require 
operation by H. E. Savage, Jr., of Norfolk, Va., as a common carrier, by 
self-propelled vessels, in the transportation of motortruck trailers, loaded 
or empty, and general commodities, when loaded in motortruck trailers 
of motor common carriers, between the ports of Norfolk, Va., and Balti- 
more, Md. Issuance of a certificate was withheld pending certification 
by applicant of readiness to institute the proposed service on or before 
December 31, 1947, which date was subsequently postponed to December 
1, 1948. 

Upon a request by the applicant for a further postponement, the 
Commission assigned the proceeding for further hearing, and has now 
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issued a report substituting Savage Trailer Ships, Inc. for H. E. Savage, 
Jr., as the applicant in the proceeding, and postponing to December 31, 
1949 the date on or before which the proposed service is to be instituted. 
This is to allow applicant more time for negotiations with the teamsters 
union in Norfolk and Baltimore in an effort to obtain a commitment fore- 
stalling labor difficulties such as occurred when Trailerships, Inc. made 
unsuccessful attempts to conduct a similar operation between Albany and 
New York, N. Y. 





Hoffman Towboat Company 
Exemption 


The Interstate Commerce Commission has issued an order of exemp- 
tion in Docket No. W-995, exempting from the provisions of Part III of 
the Interstate Commerce Act the operations of L. L. Hoffman and 
William X. Dye, a partnership, doing business as Hoffman Towboat Com- 
pany, of Toledo, Oreg., insofar as it furnishes for compensation (under 
charter, lease, or other agreement) towing vessels to C. D. Johnson Lum- 
ber Company for the transportation by the latter of its own property 
between points on Yaquina Bay, Oreg., and its tributaries. The alterna- 
tive application of L. L. Hoffman for authority to operate as a common 
earrier in the performance of general towage between points on Yaquina 
Bay and its tributaries was dismissed. 





John I. Hay Company 
Application for Extension 


The John I. Hay Company, of Chicago, Ill., has filed application 
with the Commission seeking authority to extend its operations to include 
Brownsville, Texas. Applicant now holds a certificate issued.in Docket 
No. W-498, authorizing operation as a common carrier by water (1) by 
non-self-propelled vessels with the use of separate towing vessels in the 
transportation (a) of commodities generally between ports and points 
along the Illinois Waterway (including Gary, Ind., by way of Lake 
Michigan), the Mississippi River below Cap au Gris, Mo., the Ohio River 
below Rosiclare, Ill., the Tennessee River below Gilbertsville, Ky., and 
the Gulf Intracoastal Waterway and its tributary and interconnecting 
waterways in Louisiana and Texas as far west as Texas City and Houston, 
Tex., including the ports named, and (b) of fluorspar from ports and 
points along the Ohio River above Rosiclare, Ill., to and including Eliza- 
bethtown, Ill., and Tolu, Ky., to other ports and points along the water- 
ways as described in (a) above, and (2) by towing vessels in the per- 
formance of general towage between ports and points along the Illinois 
Waterway (including Gary, Ind., by way of Lake Michigan), the Miss- 
issippi River below Cap au Gris, Mo., the Ohio River below Rosiclare, the 
Tennessee River below Gilbertsville, Ky., and ports and points along or 
reached by way of the Gulf Intracoastal Waterway from New Orleans, 
La., to Port Arthur, Tex., including the ports named and Beaumont, 
Tex. 
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Atwacoal Transportation Company 
Petition for Reconsideration 


Atwacoal Transportation Company and Fall River Navigation Com- 
pany, of Fall River, Mass., have filed a petition with the Interstate Com- 
merce Commission, asking for reconsideration or clarification of their 
operating rights so as to permit operation between ports and points on 
waters tributary to the Atlantic Coast and Gulf of Mexico Coast from 
Maine to Louisiana. Applicants presently hold a permit authorizing 
joint operation as a contract carrier by self-propelled vessels and by 
non-self-propelled vessels with the use of separate towing vessels in the 
transportation of general commodities in lots of 500 net tons or more for 
not more than three shippers on any one voyage, between ports and 
points along the Atlantic and Gulf of Mexico coasts from Maine to Louisi- 
ana, inclusive, but not between two or more points on the Gulf of Mexico 
coast by way of the Gulf Intracoastal Waterway. 


The Commission has granted the applicants temporary authority to 
operate until January 18, 1950 as a contract carrier by non-self-propelled 
vessels with the use of separate towing vessels in the transportation of 
paper and paper articles from Palatka, Fla. to Trenton, N. J., in lots of 
500 net tons or more for not more than three shippers on any one voyage. 





West Coast Steamship Company 
Extension—Crescent City 


By order in Docket No. W-450, the Commission has authorized the 
West Coast Steamship Company, of Los Angeles, Calif., to extend its 
operations as a contract carrier to include service by non-self-propelled 
vessels with the use of separate towing vessels in the transportation of 
lumber and lumber products from Crescent City, Calif. to Los Angeles, 
Calif. (including Long Beach). By permit issued March 16, 1942, the 
applicant is authorized to operate as a contract carrier by self-propelled 
vessels in the transportation of lumber and lumber products from ports 
in Washington and Oregon to ports in southern California, Santa 
Barbara to San Diego, inclusive, but it has performed no service under 
that permit since 1945. 





Henry Sause and Son 


The Commission has issued a certificate of public convenience and 
necessity authorizing operation by Henry Sause, Sr., and Curtis Sause, 
a partnership, doing business as Henry Sause and Son, of Garibaldi, 
Oregon, as a common carrier by towing vessels in the performance of 
general towage between ports and points on Tillamook Bay and its tribu- 
taries. Authority to operate as a common carrier in the transportation 
of commodities generally between ports and points on Tillamook Bay 
and its tributaries, as sought in the application, was not granted, as ap- 
plicant has no equipment to perform general transportation and proposes 
to perform towage only. 
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Wheeler-Hallock Co. 
Permit Vacated 


At the request of the applicant, the Commission has vacated and set 
aside the permit dated June 29, 1942, issued in Docket No. W-312, author- 
izing operation by Wheeler-Hallock Co., of Portland, Oregon, as a con- 
tract carrier by self-propelled ocean-going vessels, in the transportation 
of lumber and lumber products from Aberdeen, Hoquiam, Grays Harbor, 
Knappton, and Longview, Wash., Portland, Westport, Warrenton, Coos 
Bay, Newport, North Bend, and Bandon, Oregon, to San Francisco Bay, 
Stockton, Monterey, Long Beach, San Pedro, Wilmington, and San Diego, 
Calif. The carrier informed the Commission that it suspended opera- 
tions in 1941 when its vessel was requisitioned by the War Shipping 
Administration, and that it does not intend to resume water carrier 
service. 





C. G. Willis 
McLain Carolina Line, Inc. 


Purchase Approved 


The Commission has approved the application of C. G. Willis, of 
Norfolk, Va., for authority to purchase from McLain Carolina Line, Inc., 
of New York, N. Y., the certificate issued in Docket No. W-557 authoriz- 
ing operation as a common carrier by non-self-propelled barges with 
the use of separate towing vessels in the transportation of commodities 
generally between all ports and points on the Atlantic Intracoastal 
Waterway and connecting inland waterways from Trenton, N. J. to 
Jacksonville, Fla. 

Upon completion of the certificate transfer, the Commission will 
eancel the permit issued to C. G. Willis in Docket No. W-335, which 
authorizes operation as a contract carrier in the transportation of general 
commodities from Baltimore (including Sparrows Point), Md., and 
Norfolk, Va., to New Bern, N. C.; sugar from Philadelphia, Pa., and 
Baltimore, to Norfolk, Wilmington, N. C., Charleston, 8. C., Savannah, 
Ga., and Jacksonville, Fla.; lumber from Bridgeton, N. C., and resin 
from Jacksonville, Savannah, and Brunswick, Ga., to Baltimore and 
Philadelphia ; woodpulp from Fernandina, Fla. and Brunswick to Rich- 
mond, Va., Baltimore, Wilmington, Del., Chester and Philadelphia, Pa., 
and Trenton, N. J.; and motor vehicles and parts and accessories thereof 
from Norfolk to Charleston, Savannah, and Jacksonville. 





Baltimore Steam Packet Company 
Extension—W ashington 


The Interstate Commerce Commission has authorized extension of 
operations by the Baltimore Steam Packet Company, Docket No. W-646, 
as a common carrier by self-propelled vessels in the transportation of 
passengers and commodities generally between Washington, D. C., on the 
one hand, and, on the other, Norfolk, Portsmouth, Old Point Comfort, 








1006 I. C. C. PRACTITIONERS’ JOURNAL 





and Newport News, Va. This service was, until abandoned in 1948, pro. 
vided by the Norfolk and Washington Steamboat Company, whose cer- 
tificate was vacated by the Commission at the request of the carrier. 





Louis Berger 
Temporary Authority—Banana River 


By order in Docket No. W-993, the Commission has granted Louis 
Berger, doing business as East Coast Shipping Co., temporary authority 
to operate until February 4, 1950 as a common carrier by non-self- 
propelled vessels with the use of separate towing vessels in the transpor- 
tation of commodities generally between Jacksonville, Fla. and Banana 
River, Fla. 





C. M. Countryman 
Certificate Issued 


The Commission has issued a certificate of public convenience and 
necessity in Docket No. W-997, authorizing operation by C. M. Country- 
man, doing business as Bellingham Transportation Company, of Belling- 
ham, Wash., as a common carrier, by self-propelled vessels of not more 
than 100 tons carrying capacity, in the transportation of commodities 
generally, between Bellingham, Wash., on the one hand, and, on the 
other, Eliza Island, Urban, Doebay, Blakely Island, Olga, Lopez Island, 
Shaw Island, Oreas, Deer Harbor, and Friday Harbor, Wash. 





Walter D. Martinson 
Report on Reconsideration 


In a prior report in Docket No. W-442, the Commission issued a 
permit to Walter D. Martinson authorizing operation as a contract car- 
rier by towing vessels in the performance of towage of logs in rafts, spar 
logs, boomsticks, and piling, from all points and ports on the Columbia 
River and its tributaries below and including Hood River, Oreg., and on 
the Willamette River and its tributaries below and including Oregon 
City, Oreg., to Portland, Oreg., and Ridgefield, Wash. 

Upon petition of applicant, the proceeding was set for hearing solely 
on the question of the conversion of applicant’s operating authority 
from that of a contract carrier to that of a common carrier. Upon re- 
consideration, the Commission finds that applicant’s operations are, and 
have been, those of a common carrier, and a certificate is issued author- 
izing operation as a common carrier by towing vessels in the performance 
of towage of the commodities from and to the territories and points de- 
scribed in his permit. 
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Hart-Wood Lumber Company 
Permit Vacated 


At the request of the applicant, the Commission has vacated and 
set aside the permit dated January 20, 1942, in Docket No. W-307, which 
authorized operation by W. H. Wood, doing business as Hart-Wood 
Lumber Company, in the capacity of managing owner, as a contract 
earrier by self-propelled, ocean-going vessels, in the transportation of 
lumber and lumber products, from ports on Grays Harbor and Willapa 
Harbor, Wash., and Coos Bay, Oreg., to San Francisco, Oakland, Red- 
wood City, San Pedro, Wilmington, Long Beach, and San Diego, Calif. 
The carrier informed the Commission that no operation has been con- 
ducted since 1946, that all vessels which he operated as managing owner 
have been disposed of, and that he has no intention of resuming 
operation. 





Seatrain Lines, Inc. 
Exemption—Oil 


By report and order in Docket No. W-543, the Commission has ex- 
empted from the provisions of Part III of the Interstate Commerce Act, 
transportation by Seatrain Lines, Inc. as a contract carrier of petroleum 
and petroleum products in the side tanks of its vessels from the ports of 
Texas City, Texas, and New Orleans, La., to the port of New York, N. Y., 
finding it to be exempt under section 303(e) (2) of the Act because, by 
reason of the requirement of special equipment, it is not actually and 
substantially competitive with transportation by any common carrier 
subject to the Act. 





Foss Launch & Tug Co. 
Extension—Houghton 


The Commission has issued an order in Docket No. W-587, author- 
izing extension of operation by Foss Launch & Tug Co., of Seattle, Wash., 
as a common carrier in the performance of freight-car ferry service by 
non-self-propelled vessels with the use of separate towing vessels between 
Houghton and Seattle, Wash. 


St. Lawrence Seaway & Power Project 


Chairman Tydings of the Subcommittee of the Senate Committee on 
Foreign Relations, which is to consider S. J. Res. 99, providing for the 
completion of the St. Lawrence Seaway and Power Project, has an- 
nounced that his committee will hold no hearings on this subject at this 
session of Congress. Other members of the Subcommittee are Senator 
George, of Georgia; Senator Fulbright, of Arkansas; Senator Wiley, of 
Wisconsin ; and Senator Smith, of New Jersey. 
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Inland Waterways Corporation Bill 


Representative Boggs, of Louisiana, has introduced H. R. 4978, to 
amend the Inland Waterways Corporation Act so as to increase the 
working capital of the Federal Barge Lines from the present limit of 
$15,000,000 to $33,000,000, to enable the Corporation to rehabilitate 
and modernize its barge line equipment and terminals. 

This bill is a substitute for H. R. 328, and includes the so-called 
Wherry Amendments to S. 211, upon which the Senate Committee on 
Interstate and Foreign Commerce has held hearings. Among the 
Wherry amendments is one providing that: ‘‘Except with respect to 
traffic in grain and soybeans and traffic originating at or destined to 
points on newly improved rivers, including the Missouri River, the cor- 
poration shall not substantially expand its barge-load traffic where 
privately owned barge lines and terminals are ready, willing and able to 
provide adequate service.’’ 
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Recent Court Decisions 
By Warren H. Wacner, Editor 





United States may sue itself—Court review of commission order denying reparation. 
United States v. Interstate Commerce Commission (No. 330) 


On June 20, the Supreme Court held that United States may sue 


itself, in the proceeding embracing wharfage allowances for services per- 
formed by the Government in handling of wartime shipments over cer- 
tain piers at Norfolk, Virginia. It reversed the three-judge District 
Court for the District of Columbia. J 


Quoting from the majority opinion of the Supreme Court: 


It is contended here that the United States as a shipper is 
barred from challenging in federal courts an Interstate Commerce 
Commission order which denies the Government a recovery in dam- 
ages for exaction of an allegedly unlawful railroad rate. Other 
contentions if sustained would deny federal courts all power to 
entertain an action by any shipper challenging a Commission order 
denying damages to the shipper. 

During the war, existing tariffs of many railroads embodied 
wharfage charges to compensate the railroads for moving goods 
from railroad cars to piers and from piers to railroad cars. When 
the United States took over certain piers at Norfolk, Virginia, it 
began to perform these wharfage services for itself and requested 
the railroads to make the United States an allowance for the ex- 
penses incurred in performing the services. The railroads refused 
to make an allowance. Upon this refusal the Government request- 
ed the railroads to perform the services themselves. The railroads 
refused to perform the services. 

The United States filed with the Interstate Commerce Com- 
mission a complaint against the railroads charging that exaction of 
pay for unperformed services was unjust, unreasonable, discrimi- 
natory, excessive, and in violation of certain sections of the Inter- 
state Commerce Act. The complaint asked the Commission to find 
the charges unlawful. Further relief asked, under the Interstate 
Commerce Act, was that the Government be awarded damages (re- 
parations) on account of the alleged unlawful exactions. The Com- 
mission found that the charges were not unjustly discriminatory, 
unreasonable, or otherwise in violation of the Act. Accordingly, 
the Commission denied reparations and ordered the complaint dis- 
missed. United States v. Aberdeen & Rockfish R. Co., 269 I. C. C. 
141 (1947). 

The United States brought this action in a United States Dis- 
trict Court to set aside the Commission order. The complaint 
charged that the Commission’s conclusions were not supported by 
its findings, that the findings were not supported by any substan- 
tial evidence, that the order was based on a misapplication of 
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law and was ‘‘otherwise arbitrary, capricious and without sup- 
port in and contrary to law and the evidence.’’ The Interstate 
Commerce Commission was made a defendant. The United States 
was also made a defendant because of a statutory requirement that 
any action to set aside an order of the Interstate Commerce Com- 
mission ‘‘shall be brought . . . against the United States.”’ 
28 U.S. C. § 46. Railroads that collected the wharfage charges 
intervened as defendants under authority of 28 U. 8. C. § 45 (a). 
The Attorney General appeared for the Government as both plain- 
tiff and defendant. Without reaching the merits of the case, the 
District Court composed of three judges dismissed the cause on 
the theory that, the Government could not maintain a suit against 
itself. The court also indicated its belief that a three-judge court 
was without jurisdiction of the suit 

In this Court the Commission and the railroad intervenor de- 
fendants support the District Court’s dismissal for the reasons 
given by that court. Alternative reasons are also urged. We hold 
that the dismissal was error and that the case should have been 
considered on its merits. 

First. There is much argument with citation of many cases 
to establish the long-recognized general principle that no person 
may sue himself. Properly understood the general principle is 
sound, for courts only adjudicate justiciable controversies. They 
do not engage in the academic pastime of rendering judgments in 
favor of persons against themselves. Thus a suit filed by John 
Smith against John Smith might present no case or controversy 
which courts could determine. But one person named John Smith 
might have a justiciable controversy with another John Smith. 
This illustrates that courts must look behind names that symbolize 
the parties to determine whether a justiciable case or controversy 
is presented. 

While this case is United States v. United States, et al., it in- 
volves controversies of a type which are traditionally justiciable. 
The basic question is whether railroads have illegally exacted sums 
of money from the United States. Unless barred by statute, the 
Government is not less entitled than any other shipper to invoke 
administrative and judicial protection. To collect the alleged illegal 
exactions from the railroads the United States instituted proceed- 
ings before the Interstate Commerce Commission. In pursuit of 
the same objective the Government challenged the legality of the 
Commission’s action. This suit therefore is a step in proceedings 
to settle who is legally entitled to sums of money, the Government 
or the railroads. The order if valid would defeat the Government’s 
claim to that money. But the Government charged that the order 
was issued arbitrarily and without substantial evidence. This 
charge alone would be enough to present a justiciable controversy. 
Chicago Junction Case, 264 U. 8. 258, 262-266. Consequently, the 
established principle that a person cannot create a justiciable con- 
troversy against himself has no application here. 
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Second. It is contended that the provisions of the Act making 
the Government a statutory defendant in court actions challenging 
Commission orders, show a congressional purpose to bar the Govern- 
ment from challenging such orders. Legislative history is cited in 
support of this contention. If the contention be accepted, Congress 
by making the Government a statutory defendant in such cases 
has deprived the United States as a shipper of powers of self pro- 
tection accorded all other shippers. We cannot agree that Con- 
gress intended to make it impossible for the Government to press 
a just claim which could be vindicated only by court challenge of a 
Commission order. See United States v. San Jacinto Tin Co., 125 
U. 8. 273, 279. 


In support of their contention that Congress did not intend 
for the Government to press its claims as a shipper, the Commis- 
sion and railroads emphasize the anomaly of having the Attorney 
General appear on both sides of the same controversy. However 
anomalous, this situation results from the statutes defining the 
Attorney General’s duties. The Interstate Commerce Act requires 
the Attorney General to appear for the Government as a statutory 
defendant in cases challenging Commission orders. 28 U. 8S. C. 
§ 46. The Attorney General is also under a statutory duty ‘‘to de- 
termine when the United States shall sue, to decide for what it shall 
sue, and to be responsible that such suits shall be brought in ap- 
propriate cases.’’ United States v. San Jacinto Tin Co., 125 U. 8. 
273, 279. See also United States v. California, 332 U.S. 19, 26-29. 
Nothing in the Interstate Commerce Act indicates a congressional 
purpose to amend prior statutes which had imposed primary re- 
sponsibility on the Attorney General to seek judicial redress for the 
Government. 

Although the formal appearance of the Attorney General for 
the Government as statutory defendant does create a surface 
anomaly, his representation of the Government as a shipper does 
not in any way prevent a full defense of the Commission’s order. 
The Interstate Commerce Act contains adequate provisions for pro- 
tection of Commission orders by the Commission and by the rail- 


’ roads when, as here, they are the real parties in interest 


Third. 28 U. 8. C. § 41 (28) provides that ‘‘The district 
courts shall have original jurisdiction . . . Of cases brought to 
enjoin, set aside, annul, or suspend in whole or in part any order 
of the Interstate Commerce Commission.’’ The legal consequences 
of this order if upheld will finally relieve the railroad of any obli- 
gations to the Government on account of the alleged unlawful 
charges ; the order thus falls squarely within the type made subject 
to judicial review by § 41 (28). Rochester Telephone Corp. v. 
United States, 307 U. S. 125, 131-132, 142-143; El Dorado Oil 
Works v. United States, 328 U. 8. 12, 18-19. 


The Commission and the railroads contend, however, that § 9 
of the Interstate Commerce Act, 49 U. S. C. § 9, bars the United 
States or any other shipper from judicial review of an order deny- 
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ing damages in reparation proceedings initiated before the Com. 
mission ‘ 

The contention of the Commission and the railroads as to § 9 
is this. A shipper has an alternative. He may bring his action 
before the Commission or before the courts. But he must make an 
election. If he elects to ‘‘bring suit’’ in a court and is unsuccessful, 
he retains the customary right of appellate review. If he elects to 
‘‘make complaint to’’ the Commission, as the Government did, and 
relief is denied, he is said to be barred by the statutory language of 
§ 9 from seeking any judicial review of the Commission order. 
Under the contention the order is final and not reviewable by any 
court even though entered arbitrarily, without substantial support- 
ing evidence, and in defiance of law. 

Such a sweeping contention for administrative finality is out 
of harmony with the general legislative pattern of administrative 
and judicial relationships. See, e. g., Shields v. Utah R. Co., 305 
U. 8. 177, 181-185; Stark v. Wickard, 321 U. S. 288, 307-310. And 
this Court has consistently held Commission orders reviewable upon 
charges that the Commission had exceeded its lawful powers. See, 
e. g., Interstate Commerce Commission v. Lowisville & N. R. Co., 
227 U. S. 88, 91-93; Chicago Junction Case, 264 U. S. 258, 266. 
The language of § 9 does not suggest an abandonment of these con- 
sistent holdings. It does suggest that a shipper who elects either 
to ‘‘make complaint to’’ the Commission or to ‘‘bring suit’’ in a 
court is thereafter precluded from initiating a § 9 proceeding in 
the other. It may therefore be assumed that after a shipper has 
elected to initiate a Commission proceeding for damages, he could 
not later initiate an original district court action for the same dam- 
ages. But forfeiture of the right to initiate his claim in the court 
under § 9 is one thing; forfeiture of his right under 28 U. S. C. 
§ 41 (28) to obtain judicial review of an unlawful Commission 
order is another. Section 9’s language controls the forum in which 
reparation claims may be begun and tried to judgment or order; 
it does not purport to give complete finality to a court judgment 
or to a Commission order merely because a shipper elected to pro- 
ceed in one forum rather than the other. So we can find nothing 
in the language of § 9 that bars a court from reviewing a reparation 
order upon allegations by a shipper that the order was entered in 
defiance of standards established by Congress to determine when 
reparations are due. 

Furthermore, the section’s careful provision for judicial pro- 
tection of railroads against improper Commission awards argues 
against interpretation of the same section to deny to shippers any 
judicial review whatever. Under the suggested interpretation a 
shipper could recover nothing if the Commission decided against 
him. But a Commission award favorable to a shipper is not final 
or binding upon the railroad. Such an award ‘‘only establishes 
a rebuttable presumption. It cuts off no defense, interposes no 
obstacle to a full contestation of all the issues, and takes no ques- 
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tion of fact from either court or jury . . . Nor does it in any 
wise work a denial of due process of law.’’ Meeker v. Lehigh 
Valley R. Co., 236 U. S. 412, 430. And see Pennsylvania R. Co. v. 
Weber, 257 U. S. 85, 90-91. It hardly seems possible to find from 
the language of § 9 a congressional intent to guarantee railroads 
complete judicial review of adverse reparation orders while denying 
shippers any judicial review at all. 

What we have said would dispose of the § 9 contention but 
for the argument of the Commission and the railroads that their 
suggested interpretation of the section is required by this Court’s 
holding in Standard Ow Co. v. United States, 283 U. 8S. 235, and 
other cases that followed it. In that case the Standard Oil Co., a 
shipper, was denied the right to judicial review of a Commission 
order denying reparations. Judicial review was denied on four 
grounds: (1) The order in the Standard Oil case denying repara- 
tions was ‘‘negative’’ in form, and was therefore beyond judicial 
appraisal under the ‘‘negative order’’ doctrine. This doctrine was 
wholly abandoned in Rochester Tel. Corp. v. United States, 307 
U. 8. 125. (2) The decision in the Standard Oi case held that the 
Commission order was supported by substantial evidence and was 
not otherwise in violation of law. The Government’s claim here is 
that this order cannot meet that test. (3) The third ground for 
denial of judicial review was that having elected to test its damage 
claim before the Commission, Standard was precluded from judicial 
review. (4) A three-judge court was an improper tribunal to ad- 
judicate damage claims under§9 . . 

Ashiand Coal Co. v. United States, 325 U. S. 840, is the only 
case in this Court that relied on the Standard Ou decision after 
we had abandoned the negative order doctrine. Cf. Allison & Co. 
v. United States, 296 U. S. 546. And it is doubtful if the shipper 
in the Ashland Coal Co. case could have sought reparations in a 
district court under the primary jurisdiction doctrine. In affirm- 
ing without argument the judgment of a three-judge court in the 
Ashland Coal Co. case, this Court’s per curiam opinion cited two 
pages of the Standard Ow opinion that support the interpretation 
of § 9 urged here by the Commission and railroads. It is a fair in- 
ference that the pages were cited for that interpretation although 
other grounds for the Court’s decision also appear there. One such 
ground was that a three-judge court is an improper tribunal for the 
review of such Commission orders. Another ground was that there 
was ‘‘nothing to suggest that the Commission acted arbitrarily or 
without evidence to support its conclusions, or that it transcended 
its constitutional or statutory powers.’’ The three-judge district 
court in the Ashland case in sustaining the Commission order had 
also held that a three-judge court was not a proper tribunal and 
that the Commission order was supported by substantial evidence 
and was in accordance with law. Ashland Coal & Ice Co. v. United 
States, 61 F. Supp. 708, 713. 
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We cannot accept the Ashland Coal Co. per curiam holding nor 
the Standard Oil case on which it rested as requiring the interpre- 
tation of § 9 which the railroads and Commission here urge. Our 
acceptance of that interpretation would mean that a shipper who 
submitted to the Commission only a question of the reasonableness 
of rates could have an adverse order reviewed by a court, Skinner 
& Eddy Corp. v. United States, 249 U. 8. 557, 562-563, while a 
shipper who asked for that administrative determination plus repa- 
rations could get no judicial review at all. Terminal Warehouse 
Co. v. Pennsylvania R. Co., supra, at 507-508. On any ground ex- 
cept the now discarded ‘‘negative order’’ doctrine, this would ap- 
pear to be an unsupportable and totally illogical limitation of the 
congressional command for judicial review.’ See Chicago Junction 
Case, 264 U. 8S. 258, 269-270; Southern R. Co. v. Tift, 206 U. S. 
428, 440. Accordingly we hold that § 9 does not impair the right 
of shippers to obtain judicial review of adverse Commission orders 
under § 41 (28) merely because the order is sought as a basis for 
reparations. 





8 The negative order doctrine was first adopted by this Court in Procter & 
Gamble v. United States, 225 U. S. 282, decided in 1912. A shipper there 
brought action in the Commerce Court to set aside a Commission order dis- 
missing the shipper’s complaint. The complaint was that the charges were 
unjust and unreasonable. The Commerce Court was asked to annul the Com- 
mission’s order of dismissal, to enjoin future collection of the charges, and to 
require the railroads to repay sums alleged to have been wrongfully collected 
from the shipper. The Commerce Court reviewed the action of the Com- 
mission and on the merits declined to grant the shipper the requested relief. 
This Court held that this “negative” order was not reviewable at the instance 
of the shipper. The Court’s ruling brought sharp criticism in Congress. 
Corrective legislation was proposed, exhaustive committee hearings were held, 
debate was taken to the floor of Congress. In spite of the strenuous efforts to 
get Congress to repudiate the “negative order” doctrine, Congress in 1913 
declined to act. But in all of the congressional hearings and debates on the 
subject, the critics of the Procter & Gamble “negative order” rule urged 
without contradiction that repudiation of the “negative order” rule would 
afford shippers the same judicial review of reparation and other orders then 
afforded to railroads. Not once do we.find the argument suggested that 49 
U. S. C. § 9 would bar shippers from judicial review of adverse reparation 
orders by the Commission, although this section was at the time part of the 
original Interstate Commerce Act, enacted in 1887, more than a quarter of a 
century before this congressional consideration. om 

This Court nevertheless abandoned the negative order doctrine in 1938, 
and in doing so effectively overruled a host of prior decisions. See cases 
collected in footnote to Mr. a Butler’s dissent in the Rochester case, 307 
U. S. 146, 148. The effect of today’s decision is merely to recognize that the 
Standard Oil doctrine, barring judicial review to shippers, cannot stand con- 
sistently with the Rochester case which itself overruled the Procter & Gamble 
and other negative order decisions. It was therefore the Rochester case, not 
today’s decision, that overruled a line of cases and granted relief where Con- 

ress had declined to afford any. H. R. Rep. No. 1012, 62nd Cong., 2d Sess. 
-4 (1912); Hearings before Committee on Appropriations on H. R. 7898, 63d 
Cong., Ist Sess. 140-148 (1913); Hearings before subcommittee of the Com- 
mittee on Appropriations on H. R. 7898, 63d Cong., Ist Sess. 305-343 (1913); 
Hearings before Committee on Interstate and Foreign Commerce om 
H. R. 25596 and H. R. 25572, 62d Cong., 2d Sess. 1-298 (1912); 50 Cong. Ree. 
4532—4537, 4542—4545 (1913). 
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Fourth. For reasons already stated we hold that a Commission 
order dismissing a shipper’s claim for damages under 49 U. S. C. 
§ 9 is an ‘‘order’’ subject to challenge under 28 U.S. C. § 41 (28). 
The remaining question is whether a district court entertaining 
such a challenge shall be composed of one judge or three judges 
and whether the judgment of a district court in such a case can be 
appealed directly to this Court. 

The Urgent Deficiencies Act from which § 41 (28) was de- 
rived contains provisions for a three-judge district court to hear 
and determine suits brought to set aside a Commission ‘‘order,’’ 
and authorizes judgments rendered in such cases to be appealed 
directly to this Court. For reasons now stated we hold that judicial 
review of an order denying reparations does not require a three- 
judge court — 

While the Government here does not seek enforcement of a 
Commission order for the payment of money, the root of the con- 
troversy concerns the payment of money damages under 49 U. 
S. C. § § 8,9. Had the Commission made an award to the Govern- 
ment it could have filed a civil suit to recover money damages un- 
der the provisions of 49 U. S. C. § 16 (2). That section provides 
that such a suit ‘‘shall proceed in all respects like other civil suits 
for damages . . .’’—that is, before one district judge. And an 
appeal from a judgment in such a case goes to the Court of Ap- 
peals. The same one-judge trial and appeal procedure available 
for enforcement of an award order would appear to be an equally 
appropriate and adequate tribunal for adjudication of validity of 
a Commission order denying reparations. For actions to enforce 
Commission orders awarding reparation, and actions to challenge 
Commission orders denying reparations, basically involve the same 
parties, the same disputes, the same claims for money damages, 
and the same statutes. We think the orders in both instances should 
be reviewed in the same one-judge tribunal. 

We have frequently pointed out the importance of limiting 
the three-judge court procedure within its expressly stated confines. 
We are confident that in holding that one judge rather than three 
should entertain cases challenging Commission reparation orders 
we interpret the congressional expediting procedure and the Inter- 
state Commerce Act in accordance with their basic purpose. 

Fifth. There remains the question of the proper disposition 
of this case. Three judges heard it. This, however, is no reason 
for dismissal of the cause. See Stainback v. Po, 336 U. S. 368, 381. 
If the allegations of the bill are true, the Commission’s order cannot 
stand. Chicago Junction Case, 264 U. S. 258, 264-266. Since the 
District Court did not pass on the merits of the allegations of the 
complaint, the cause is remanded to it for that purpose. 


_ _ Justice Frankfurter dissented in an opinion 28 pages long—the ma- 
jority opinion is 17 pages. Justice Frankfurter was joined in his dissent 
by Justices Jackson and Burton. 
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Minimum rates—group rates—border point rates—classification exceptions—section 
4. 


Lynchburg Traffic Bureau v. United States (No. 203) 


On June 30, 1949, a three-judge court for the Western District of 
Virginia, sustained the order of the Commission in No. 29677, Minimum 
Rates on Rail Traffic Between the North and the South, 273 I. C. C. 33. 

Quoting from the opinion of the Court: 


The obvious inequities of this [Official-Southern territorial and 
interterritorial class rate] adjustment led to negotiations and inves- 
tigations following which the Commission approved the orders here 
under discussion. These orders are contained in a report by the 
Commission. Minimum Rates on Rail Traffic Between the North 
and the South, 273 I. C. C. 33. (Nov. 10, 1948). Very briefly, the 
orders provide a new organization of hold-points and groupings de- 
signed to bring the hold-points into closer harmony with the service 
routes over which traffic actually moves between north and south. 
And (the chief point of contention) the new orders make applicable 
as a minimum on interritorial traffic (both carload and less-than- 
earload) the rate between Official Territory origin or destination 
and the appropriate hold-point at the border. Inasmuch as the 
Southern ratings (reduced to meet motor carrier competition) are 
still lower with respect to many articles than the ratings in effect 
in Official Territory, the minimum rate provision determines the 
charges on many interterritorial shipments into and out of cities in 
Southern Territory close to the border. This, of course, results in 
blanketing the rates applicable throughout these defined ‘‘Groups’’ 
in Southern Territory at the level of the rate to the particular 
border point chosen as a hold-point for that group. 

An example may best serve to highlight plaintiff’s objection to 
these orders. Danville, Virginia, is located within Southern Terri- 
tory approximately 65 miles south of Lynchburg, Virginia, in Off- 
cial Territory. The first-class rate on traffic between New York and 
Lynchburg is 111 cents; between New York and Danville, 120 
cents. Shoes, clothing, dry goods, ete., are classified first-class in 
Official Territory, but, due to the exceptions to the Southern Classi- 
fication effected in 1940, these items are all classified third-class in 
Southern Territory. The third-class rate from New York to Dan- 
ville is 84 cents. Since New York and Lynchburg are both in Off- 
cial Territory, the first-class ratings and the resulting rate of 111 
cents are applicable to shipments of these commodities between those 
cities. Since, however, the Southern ratings govern interterritorial 
shipments, the rate on shipments of these commodities between New 
York and Danville would be the third-class rate of 84 cents, were 
it not for the minimum provision of the present orders. That pro- 
vision raises the rate to and from Danville to the rate of 111 cents 
applicable to and from Lynchburg. 
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Although this adjustment is obviously more equitable than that 
which preceded these ordets, plaintiff complains that due to the ap- 
plication of the same rate to both Lynchburg and Danville, Danville 
is receiving 65 miles of ‘‘free transportation services.”’ 

The plaintiff’s position, essentially, presents a frontal attack 
on the practice of establishing a uniform blanket, or group, rate 
applicable to many points within a given area. This is true since, 
due to the minimum rate provision of the new orders, there are no 
instances in which a lesser charge is made for carriage over a great- 
er distance. We are therefore not concerned with violation of the 
‘*long-haul, short-haul’’ clause of the Interstate Commerce Act, 49 
U. 8. C. A., section 4 (1). Plaintiff’s complaint is that an equal 
charge is made for carriage over a greater distance. 

The Commission has repeatedly approved the application of 
blanket rates over wide areas. Extreme examples are the rates on 
lumber and on citrus fruit, with respect to which blankets have 
been established throughout the area east of the Mississippi and, in 
some instances, throughout even larger areas. In its decision in 
Commodity Rates on Lumber and Other Forest Products, 165 I. C. 
C. 561, 565, the Commission said : 


‘Tt is hardly necessary to say that the practice of group- 
ing points of origin or destination and applying the same rate 
to all points within the group is an outstanding characteristic 
of the rate structure of the country. This practice has existed 
from the very beginning and in principle meets with general 
approval. Such groupings may be actuated in large part by 
commercial and competitive reasons, as in the case of the great 
citrus fruit and lumber blankets, or it may be resorted to mere- 
ly for convenience and simplicity of rate publication. In a 
multitude of cases we have recognized its necessity and desir- 
ability.’’ 


The legality of the use by the Commission of such blanket rates 
was upheld by the Supreme Court in Illinois Commerce Commission 
v. United States, 292 U. S. 474, 486, (rehearing denied 293 U. S. 
628), where the Court held: 


‘‘Treating an area as a unit and applying a uniform 
blanket or group rate within it, as is the common practice with 
respect to switching rates, is within the competence of the 
Commission.’’ 


See, also, St. Lowis 8. W. Ry. Co. v. United States, 245 U. S. 136. 

The plaintiff contends that the use of minimum rates is un- 
lawful per se. This proposition, as thus broadly stated, clearly 
cannot be sustained, running—as it does—directly counter to the 
express grant to the Commission, in Section 15 (1) of the Act, 49 
U. S. C. A., section 15 (1), of power to ‘‘determine and prescribe 
* * * the maximum or minimum, or maximum and minimum, to 
be charged’’ whenever the Comission finds the rate then in effect 
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to be unreasonable, unjustly discriminatory, unduly preferential or 
prejudicial, or otherwise in violation of any provision of the Act. 
Under this section the Commission can fix the ceiling above which 
the carrier may not go, and the floor below which it may not go, or 
it may prescribe the precise rate to be charged. 

The Commission has repeatedly exercised the minimum rate 
power, and its authority in this respect has been fully sustained by 
the courts. New York v. United States, 331 U. S. 284, 343-349; 
Youngstown Sheet & Tube Co. v. United States, 295 U. 8. 476; 
Jefferson Island Salt Mining Co. v. United States, 6 F. (2d) 315. 

The plaintiff argues that the use of minimum rates is here made 
necessary by the preferential rates resulting from the approval by 
the Commission of different classifications (ratings) within Official 
and Southern Territories. Its argument proceeds that these mis- 
matched ratings are, themselves, unlawful; hence the Commission 
has no power merely to prevent (by the use of minimum rates) any 
evils which flow from such mismatched ratings but must remove 
the mismatching by equalizing the ratings themselves. This argu- 
ment, even if otherwise valid, must certainly fall if its major 
premise (i.e., that the use of different ratings in different territories 
is unlawful) is false. We think this premise is clearly erroneous. 

It would undoubtdly be desirable from many standpoints and, 
at least apparently, the most equitable practice to require all car- 
riers to adhere to a single mileage scale with the rates increased 
proportionately to an increase in distance. The Commission has 
recognized this general proposition in Consolidated Freight Classi- 
fication, Docket 28310 (1939), and ordered uniformity in classifi- 
cation ratings throughout the country. Even in that proceeding, 
however, it was fully understood that carriers must still be free to 
publish exceptions to the classification for application within par- 
ticular rate territories or on particular lines of railroads. This 
power to establish classification exceptions is necessary so that rate 
structures may be adjusted to reflect the needs of commerce in par- 
ticular areas rather than purely nation-wide considerations. See 
New York v. United States, supra at 300, 305, 350. The very facts 
which led to the exceptions here involved (the severe competition 
in the south between the rail and motor carriers) serve to emphasize 
the need for flexibility in the system. 

There clearly is no express prohibition against the use of 
minimum rates anywhere in the Act. We can declare their use, 
here, unlawful only if the resulting rates are in some fashion viola- 
tive of the Act. The plaintiff asserts that the resulting rates violate 
sections 1 through 4 of the Act, 49 U. S. C. A., section 1 (4), and 
the National Transportation Policy declared by Congress. 54 Stat. 
899, 49 U. S. C. A. notes preceding sections 1, 301, 901, 1001. 

Section 1 (5) of the Act requires rates to be just and reason- 
able; sections 2 and 3 (1) denounce relations of rates which result 
in unjust discrimination or undue prejudice, or preference, against, 
or in favor of, persons or places. 
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While at first glance it must appear unreasonable, discrimi- 
natory, ete., to charge the identical rate to both Lynchburg and 
Danville, despite the 65-mile additional haul to the latter, in 
stressing the comparison of rates between these two near-border 
cities the plaintiff overlooks the fact that the problem facing the 
Commission was that of effecting an adjustment on traffic passing 
between two major rate territories, each involving many states. In 
any solution to this problem, mathematical niceties are impossible 
and border-line discrepancies are perhaps inevitable. Even were we 
to consider de novo the reasonableness of the rates established in the 
Commission’s orders,_we should certainly do so in the light of this 
highly complex problem and not in the light, merely, of the result- 
ing rates between two border cities. 

Our function, however, is much more limited ‘ 

The language of section 4 of the Act upon which plaintiff ap- 
parently relies is: ‘‘It shall be unlawful for any common carrier 
* * * to charge or receive any greater compensation * * * for a 
shorter than for a longer distance over the same line or route in the 
same direction, the shorter being included within the longer dis- 
tance * * *.’”’ 49 U.S.C.A., section 4(1). And yet, as we have al- 
ready pointed out, the new orders result in not a single instance 
where a greater charge is made for a shorter than for a longer 
distance. 


The Commission has uniformly held that section 4 does not 
prohibit charging to a more distant point the same rate as that to 
an intermediate point. Birmingham Traffic Bureau v. St. Louis— 
8. P. Ry. Co., 118 I. C. C. 756; Idaho Commercial Clubs v. Oregon 
Short Line R. R. Co., 18 I. C. C. 562; Milk Producers’ Protective 
Assn. v. Delaware, L. &d W. R. Co., 7 I. C. C. 92. Our attention 
has been called to no case in which either the Commission or the 
courts have held that such a rate contravenes section 4. 

It is true that section 4(1) provides (following the long-haul, 
short-haul clause just quoted): ‘‘* * * but this shall not be con- 
strued as authorizing any common carrier * * * to charge or receive 
as great compensation for a shorter as for a longer distance * * *.’’ 
Senator Cullom, on January 10, 1887, in explaining this provision 
to the Senate, stated : 


‘‘The declaration * * * does not in terms prohibit the charg- 
ing as much for a shorter as for a longer distance, but simply 
withholds the legislative sanction from the making of such a 
charge. This qualifying clause negatives the inference that 
might possibly be drawn from the language of the section with- 
out these words, namely: that an equal charge for a shorter 
distance is authorized by inference because only a greater 
charge is prohibited. This qualification, therefore, leaves the 
question of whether an equal amount can be charged for the 
shorter distance to be determined by the provisions of the bil! 
to which I have already referred, requiring all charges to be 
reasonable, and forbidding the giving of an unreasonable pref- 
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erence or advantage to any particular locality.’’ 18 Cong. 
Ree. 485. 


It is thus clear that the charging of the same rate to both Lynch- 

burg and Danville is not violative of Section 4 of the Act, and that 

section leaves it to the Commission to determine whether such a 

po is unreasonable or otherwise violative of other portions of the 
ct. 

There is no merit in plaintiff’s contention that the Commis- 
sion’s orders are contrary to the National Transportation Policy 
declared by Congress. Nothing in that broad, general declaration 
of policy prohibits the establishment of minimum rates found by 
the Commission, upon an ample record, to meet the several sub- 
stantive tests of the Act. 

The plaintiff suggests an alternative method of integrating the 
rate structures of these two contiguous territories, which method, 
plaintiff urges, is far more equitable than that approved by the 
Commission. But we have indicated that we find substantial evi- 
dence supporting the findings upon which the Commission’s orders 
are based, and that those orders are in no wise violative of the Act; 
and there our inquiry must stop. The selection of one of several 
alternative solutions to such a problem as this, none of these solu- 
tions involving any violations of the Act, is solely within the compe- 
tence of the Commission. See Ayrshire Collieries Corp. v. United 
States, 335 U. S. 573, 593. We therefore decline the opportunity 
to point out why we think the Commission’s solution, contained in | 
the present orders, is in fact far more desirable than that suggested 
by plaintiff. 





Transfer of portion of motor carrier rights—wet and dry freight. 
Stearn, et al. v. United States (Civil No. 174) 


On July 12, 1949, a three-judge court for the Western District of 
Virginia, held invalid the order of the Commission in MC-FC-20350 in 
which the Commission refused to grant authority to transfer portions of 
operating rights ; and the court remanded the subject ‘‘back to the Com- 
mission with directions to approve the transfer of operating rights which 
the plaintiffs propose.”’ 

Quoting from the decision of the Court: 


The purpose of the action is to have the court vacate and set 
aside an order of the Interstate Commerce Commission (hereafter 
referred to as the Commission) which denied approval of a pro- 
posed sale and transfer by Hartman to Stearn of certain of the 
former’s operating rights. . . 

What the plaintiffs propose to do, and which the Commission 
refuses to approve, is that Hartman sell and transfer to Stearn the 
rights which Hartman now has to transport eggs and poultry from 
Harrisonburg to New York over routes via Washington, Baltimore 
and Philadelphia—as set out in the certificate granted him on Aug. 
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12, 1942. As previously noted Stearn, under his certificate 
(granted March 13, 1942), already has and is now exercising the 
same rights over identical routes as far as Philadelphia. The result 
of the transfer would be that Hartman would cease any transporta- 
tion of eggs and poultry over these routes; while all that Stearn 
would procure would be the right to go on from Philadelphia (his 
present terminus) to New York and the right to pick-up at any 
point in Rockingham County instead of the limited pick-up points 
which he now has. In fact the results accruing to Stearn by the 
proposed sale would be merely to make permanent the results ac- 
complished under the lease from Hartman to Stearn which was in 
effect for approximately four years with the approval of the Com- 
mission with the exception that Stearn would acquire additional 
pick-up points in Rockingham County. . . 

The Commission then holds that what the applicants seek is 
a division of operating rights based upon the class or classes of 
property authorized to be transported and that this is not per- 
missible under the rules laid down by the Commission. To the 
ordinary mind, whether lay or legal, the proposal would seem to 
be not a division of rights but a sale whereby rights now owned 
by Hartman were taken over by Stearn and merged with the rights 
already exercised by him. There would be no duplication of rights 
and no added traffic to the highways. In fact the contrary would 
be the case. Stearn, who already operates to Philadelphia, would 
acquire merely the additional right to continue to New York; while 
Hartman would cease to transport these commodities over any part 
of this route. As stated by the Commission this was the result of 
the lease between the plaintiffs, heretofore referred to. (See Com- 
mission’s report, sheet 4, last paragraph.) 

The reasons actuating the carriers in entering into the lease 
and in the proposed transfer seem to be sound and economically 
wise. Poultry, eggs and butter are classed as ‘‘wet’’ freight; they 
must be transported under refrigeration. Stearn operates trucks 
equipped with mechanical refrigeration and adapted to handling 
this class of freight. Hartman is not equipped with mechanical re- 
frigeration but in handling eggs and poultry refrigerates with wet 
ice, an element which is uncertain in the maintenance of constant 
temperatures and which makes impracticable the handling of ‘‘dry’’ 
freight in the same vehicle. Apparently Hartman wishes to con- 
eentrate on the handling of dry freight and to forego transporta- 
tion over this route of the perishable commodities which he is not 
specially equipped to handle; while Stearn, who has the necessary 
equipment to handle eggs and poultry, desires to take over the right 
which Hartman finds it advisable to surrender. 

The examiner to whom this application was referred for hear- 
ing and before whom evidence was taken was of opinion, and so 
reported, that the handling of eggs and poultry was a specialized 
form of service differing from that involved in the handling of 
dry freight. He accordingly recommended that the application be 
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approved as coming within the terms of the Commission’s regula. 
tion Sect. 179.1(c)' which permits the transfer of a part of a car- 
rier’s operating rights where the part sought to be transferred is, 
because of a difference in the nature or type of service, severable 
from the remaining operating rights. The Commission overruled 
this recommendation and in referring to the question of whether the 
handling of ‘‘dry’’ freight involves a different type of service 
from that of handling the perishable goods here involved the Com- 
mission’s report held ‘‘that refrigerator equipment is not special 
equipment and its use does not make the service rendered substan- 
tially different from that rendered with ordinary equipment.’’ 

This holding appears to be based on the view that because 
equipment used for the transportation of dry freight can, if suffici- 
ent refrigeration with wet ice is provided, be used to haul perishable 
goods, there is no difference in the type of service between hauling 
dry freight and perishable freight; that the only test is whether 
different types of vehicles must be used. But it ignores any differ. 
ence in the nature of the commodity handled or any difference in 
the nature of the preparation and care for its safe transportation; 
and it ignores the fact that dry freight and wet freight cannot be 
hauled in the same vehicle at the same time. 

It is to be borne in mind that Congress never intended to bar 
the right of a carrier to lease or sell and transfer its operating rights 
or parts thereof so long as the results of such action were not con- 
trary to the public interest. In fact the right to do so is specifically 
provided for in the Interstate Commerce Act. See Section 5 of the 
Act (49 U.S.C. 5 (2) ) where the conditions under which such 
transfers may be made are set forth in detail, and where (Section 
5(2)(c)) there are enumerated certain primary considerations 
governing the approval of such transactions. The provisions are 
applicable to railroad carriers and (Since repeal of Section 213 of 
the Act by the act of Sept. 18, 1940; 54 Stat. 924) to the large 
motor carriers. As to the small motor carriers (those having less 
than twenty vehicles) the transfer of operating rights has been 
left subject to ‘‘such rules and regulations as the Commission may 
prescribe.’’ Section 212 (b) of the Act; 49 U.S.C. 312 (b). See 
U. 8. v. Resler, 313 U. 8S. 57. 

But where Congress has entrusted an administrative agency 
to carry out the purposes of a statute under rules and regulations 
prescribed by the agency, there is a necessary implication that such 
rules and regulations must be consistent with the purposes of the 








1“Sec. 179.1(c) An operating right may be divided as to routes or terti- 
tories, and part thereof transferred, provided such routes or territories are 
clearly severable and the division thereof does not permit the creation of 
duplicate operating rights. No division of operating rights based upon the 
class or classes of property authorized to be transported will be approved, 
unless it appears to the satisfaction of the Commission that the part of the 
operating rights sought to be transferred is, because of a difference in the 
nature or type of the service rendered, clearly distinguishable and severable 
from the remaining operating rights. 
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statute and reasonably adapted to carry out those purposes; that 
they must not be contrary to or go beyond the Congressional intent. 
There have been a number of cases emphasizing this principle . 

The broad language ‘‘such rules and regulations as the Com- 
mission may prescribe’’ is not an authorization to adopt any rule 
the Commission may fancy. In U. S. v. Resler, supra, wherein it 
was established that transfers of operating rights between small 
motor carriers was subject to regulations of the Commission the 
Court was careful to point out (313 U. S. at p. 60) that ‘‘Un- 
doubtedly the power to prescribe regulations is not unlimited.’’ 

We are of opinion that the rule upon which the Commission 
based its decisions, certainly as applied to forbid the transaction 
here involved, not only fails to carry out the will of Congress as 
expressed in the statute but is out of harmony with the Congress- 
ional intent that operating rights might be freely transferred so 
long as the public interest was not harmed thereby. It would be 
unreasonable to assume that Congress intended to authorize the 
Commission to govern the transfer of operating rights between 
small motor carriers by regulations more restrictive and resting on 
entirely different considerations than those which Congress had set 
forth in the statute to govern such transactions between the rail- 
roads and other major carriers. That the rules of the Commission 
do not grant these small motor carriers that degree of liberty of 
action which Congress set forth in Section 5 seems to be recognized 
by the Commission when, in its report, in denying the applicability 
of certain cases cited in support of the application, it is said: 


‘‘The decisions in the cases cited and in similar cases are 
not here controlling. The transactions considered in the cited 
cases were subject to Section 5 of the Act. As previously indi- 
cated, the transfers here proposed are not subject to that sec- 
tion, but are subject to the transfer rules, and may not be ap- 
proved thereunder.’’ 


It must be assumed also that when Congress entrusted the 
matter of transfer of rights between the small carriers to such rules 
as the Commission might prescribe it was intended that the rules 
adopted should be reasonable and that their formulation and ap- 
plication should have a logical relationship to the furtherance of 
the public interest and convenience. In this connection we are 
struck with another statement in the Commission’s report, as 
follows : 


We desire to point out, however, that approval or disap- 
proval of the proposed transfers depends upon their conform- 
ance or non-conformance with the transfer rules and not upon 
proof or lack of proof of their consistency with the public 
interest. 


It may be that the attitude of the Commission is not actually 
as arbitrary as might be inferred from the foregoing statements. 
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It is to be noted also that in making them the Commission was con- 
sidering along with the instant matter the application involved in 
MC-FC-20351 which proposed a reciprocal transfer by Stearn to 
Hartman. However, after the latter was abandoned and recon. 
sideration was sought only of the instant application, the Commis. 
sion denied the petition without further discussion and in reliance 
on its previous opinion. There is nothing to indicate why the Com. 
mission, after approving a lease of these operating rights for al- 
most four years, should forbid their sale on the ground that it 
would be violative of a rule which had been in existence during the 
period of the lease. Neither does the Commission’s report point out 
any respect in which the proposed transfer would be contrary to 
the public interest. It leaves the impression that having adopted a 
rule which it construes as forbidding this transaction the rule must 
be adhered to for its own sake; and that neither the natural right 
of the parties to deal with their property nor the effect upon the 
public interest is a factor in the matter. 

In summary, what we have here is this: One small motor car- 
rier possessing operating rights as to certain commodities which 
he is not well equipped to handle and which he finds unprofitable 
desires to transfer these rights to another small motor carrier who 
has special equipment for handling the particular class of commodi- 
ties involved and who is already operating over the major portion 
of the same route; the result of which transfer would add nothing 
in the way of additional traffic to the highways but on the contrary 
would permit one carrier to handle the business now divided 
between them. 

We might add that it appears to us, as it appeared to the ex- 
aminer and as we believe it would appear to most persons, that the 
transportation of perishable commodities in refrigerated vehicles 
represents a different type of service from the carrying of ordinary 
or ‘‘dry’’ freight and that the proposed transfer might well be held 
permissible under the provisions of the Commission’s regulation. 
However, we do not rest our conclusion upon this ground, but upon 
the terms and application of the rule itself. 

We realize that regulations of the Commission, formulated in 
the light of its informed experience should be accorded all favorable 
presumptions as to their wisdom and propriety. And we are not 
prepared to say that the rule (Section 179.1 (c) ) is unreasonable 
under all circumstances ; as, for example, where a division of operat- 
ing rights would lead to a duplication of service or would place 
additional traffic upon already congested highways to the detriment 
of the public convenience. But none of these results would ensue 
from the transaction here proposed. And to so apply the rule in 
question, or any other, as to deny these carriers the right to make 
the simple transfer here involved is, in our opinion, to place an un- 
justifiable and arbitrary restriction on a right which Congress in- 
tended they should have, and is an unreasonable and unauthorized 
exercise of the powers granted the Commission. 
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We conclude, therefore, that the order denying approval of the 
application involved in MC-FC-20350 should be set aside and this 
matter referred back to the Commission with directions to approve 
the transfer of operating rights which the plaintiffs propose. 





Reparation order invalid—rebuttable presumption—order unsupported by substantial 
evidence—dquasi-judicial— applicable rates—ODT orders. 


Hackney Bros. Body Co. v. New York C. R. R. Co. (No. 236) 


The District Court for the Eastern District of North Carolina, 
(August 1949) held invalid a reparation order issued by the Commission 
in Hackney Bros. Body Co. v. New York Central R. Co., 266 I. C. C. 
795; 268 I. C. C. 345. Quoting from the opinion of the Court: 


Plaintiff seems to take the position that the Commission is an 
administrative body with sole authority to determine the plaintiff’s 
right to an award for damages, and that the Court has no alter- 
native but to enforce its award. The defendants contend that there 
is no competent evidence in the record to support the findings of 
the Commission and that its order is therefore void, and that the 
evidence defendants have introduced here definitely disproves the 
several findings of facts in the Commission’s reports. 

The statute on which this action is based, section 18, sub. 2, 
Interstate Commerce Act (49 U. 8. C. A. section 16, sub. 2) pro- 
vides: ‘‘Such suit in the district court of the United States shall 
proceed in all respects like other civil suits for damages, except 
that on the trial of such suit the findings and order of the Com- 
mission shall be prima facie evidence of the facts therein stated.’’ 
The plaintiff established a prima facie case under this statute by 
introducing in evidence the findings and order of the Commission. 
The provisions of the statute, however, merely establish a rebut- 
table presumption and, in effect, amount to a rule of evidence. 
Mills v. Lehigh Valley Railroad Company, 238 U. 8. 473; Meeker 
v. Lehigh Valley Railroad Company, 236 U. 8S. 412, 414; Spiller v. 
Atchison, T. & 8. F. Railway Company, 253 U. S. 117, 131; South- 
ern Railway Company v. Eichler, (C. C. A.) 56 F(2d) 1010, 1017. 

The Interstate Commerce Commission is an administrative 
board. Its duties are prescribed by law and its functions have been 
designated as quasi-legislative and quasi-judicial. Baer Brothers 
Mercantile Co. v. Denver & Rio Grande Railroad Company, 233 
U. S. 479. In that case the Court said: 


‘‘But awarding reparation for the past and fixing rates 
for the future involve the determination of matters essentially 
different. One is in its nature private and the other public. 
One is made by the Commission in its quasi-judicial capacity 
to measure past injuries sustained by a private shipper; the 
other, in its quasi-legislative capacity, to prevent future injury 
to the public.”’ 








1026 


I. C. C. PRACTITIONERS’ JOURNAL 





In performing an administrative or quasi-legislative function, 
the Commission ascertains the facts pertaining to matters in which 
the public is interested and is not limited in its investigation by a 
rigid adherence to the strict rules of evidence observed by judicial 
tribunals. Interstate Commerce Commission v. Louisville and 
Nashville Railroad Company, 227 U. S. 88, 93. The courts in such 
cases may inquire as to whether the Commission has acted within 
the scope of its authority under the law, whether its findings are 
supported by substantial evidence, and whether its findings are 
sufficient to sustain its order. The credibility of witnesses, the 
weight of the evidence, and the conclusions to be drawn therefrom 
in matters before the Interstate Commerce Commission are for it 
to determine; and its findings of fact will not be reviewed by the 
courts if supported by substantial evidence. Interstate Commerce 
Commission v. Louisville & Nashville Railroad Company, 235 U. S. 
314, 320; Assigned Car Cases, 274 U. S. 564, 580, 581. 

The Commission in an action under the statute for reparation 
is performing a quasi-judicial function. As the action is one for 
the payment of money, private in its nature, and the public is not 
concerned, there are substantial reasons why the rules of law gov- 
erning the admission of evidence should be more carefully observed 
by the Commission. The evidence in such cases should be as com- 
petent and conclusive as is necessary to support a judgment in an 
action at law, as the Commission itself recognized in rule it an- 
nounced in Anadarko Cotton Oil Company v. Atchison, Topeka & 
Santa Fe Railway Company, 20 I. C. C. 43, 49, as follows: 


‘An award of the Commission in reparation of damages 
resulting from a violation of the act to regulate commerce is 
not enforceable as such, but in a suit in court for such damages 
the findings and order of the Commission are prima facie evi- 
dence in support thereof. It follows that the Commission is 
not justified in awarding damages in any case except on a basis 
as certain and definite in law and in fact as is essential to the 
support of a final judgment or decree requiring the payment 
of a definite sum of money by one party to another.’’ 


In actions to enforce reparation orders, the courts have ex- 
amined the evidence before the Commission. Thus, in Southern 
Railway Company v. Eichler, supra, the Circuit Court of Appeals 
for the Eighth Circuit said: 


‘*But the evidence may always be examined to ascertain 
whether the findings of the Commission are properly supported 
(Florida v. United States, 282 U. S. 194, 215) and, in an action 
to enforce reparation awarded a shipper the findings and order 
of the Commission are prima facie only, and not conclusive evi- 
dence of the facts therein stated. This provision of the statute 
(section 16, Interstate Commerce Act) ‘only establishes a re- 
buttable presumption. It cuts off no defense, interposes no 

















SEPTEMBER, 1949 1027 








obstacle to a full contestation of all the issues, and takes no 
question of fact from either court or jury. At most, therefore, 
it is merely a rule of evidence.’ ”’ 


In cases of this kind the Court is charged with the power and 
duty to ascertain whether the findings of the Commission are sup- 
ported by substantial evidence, and it necessarily follows that the 
Court must consider the competency and probative value of the evi- 
dence. Plaintiff relies on a statement by the Court in the case of 
City of Danville v. Chesapeake & Ohio Railway Co., 34 Fed. Supp. 
620, at 625, but the language quoted expressly recognizes that the 
Commission’s action must be ‘‘ based on substantial evidence taken 
in due course.”’ 

If there is not competent evidence in the record, of course, 
there is no substantial evidence to support the findings. A finding 
unsupported by any evidence is void. Chicago Junction Case, 
264 U. S. 258, 265. The Court is not required by the statute, or 
any rule of law, to accept as conclusive the action of the Commis- 
sion. The statute makes the Commission’s findings and order only 
prima facie evidence of the facts therein stated and not conclusive 
evidence. Any other construction would be subject to very definite 
constitutional objections. To adopt the plaintiff’s theory would 
make the findings and order conclusive, and plaintiff’s position 
therefore cannot be sustained. 

In Willamette Iron & Steel Works v. Baltimore & Ohio R. Co., 
29 F (2d) 80, 81, the Cireuit Court of Appeals for the Ninth Circuit 
said: 


‘*In support of its appeal, the appellant contends in sub- 
stance that the court below was without jurisdiction to review 
the questions determined by the Interstate Commerce Commis- 
sion or to inquire into the meaning of the published tariffs or 
their application to the shipments in question; in other words, 
that it was the duty of that court to enforce the order of the 
Commission, without any inquiry into its merits. This conten- 
tion is not borne out by the language of the statute, and an 
attempt on the part of Congress to give any such effect to the 
orders of an administrative board would be open to grave con- 
stitutional objections. ’’ 


(1) I come now to a consideration of the evidence before the 
Commission in this case, and a determination of whether it acted 
without evidence or upon no substantial evidence. The record con- 
tains an affidavit of plaintiff’s Secretary-Treasurer and General 
Manager concerning its corporate status and location; and stating 
that it is engaged in the manufacture and sale of automobile freight 
vehicle cabs, bodies and parts thereof; that it purchased the ma- 
terial in question from the consignor, F.0.B. cars, Elkhart, Ind.; 
that the consignments with the weights shown were delivered at 
plaintiff’s plant at Wilson in three cars, on which complainant paid 
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and bore the freight charges and taxes; that the shipments were 
unloaded by complainant, and claims for overcharges filed with the 
carriers and declined by them. In addition, there was filed with 
the Commission for plaintiff a so-called Memorandum of Facts 
signed and sworn to by its attorney, W. Ray Alexander, of Chatham 
County, Georgia. Without professing actual knowledge of the facts 
pertaining to these shipments from Elkhart, Ind. to Wilson, N. C., 
almost three years before the date of his affidavit, the affiant sub- 
stantially reiterated what was stated in the affidavit of plaintiff’s 
Secretary-Treasurer and General Manager previously described, 
and in addition stated that certain rates were applicable to the 
Automobile Parts shipped (which rates, as will later be pointed 
out, were not those provided in defendants’ tariffs on Automobile 
Body Parts but on Building Metal Work Materials) and that cer- 
tain tariff rules also were applicable; but from these the witness 
omitted pertinent provisions, as did the Commission in quoting from 
such rules in its report. The copies of bills of lading attached to 
the memorandum specified less-than-carload handling in each in- 
stance, i. e., ‘‘Route c/o C. & O. Package Car at Chicago c/o A. C. 
L. at Richmond,’’ a ‘‘ package car’’ being a car used for transport- 
ing less-than-carload freight. Cf., In the Matter of Container Serv- 
ice, 173 I. C. C. 377, 381-2. 

The Commission’s report in this case (266 I. C. C. 795, 796) 
refers to defendants’ evidence showing that— 

ag the shipper requested pickup service; that the 

tariff provision for pick-up service applied only to less-than- 
earload freight; that the bills of lading contained instructions 
to route 


‘e/o C. & O. Package Car at Chicago 
e/o A. C. L. at Richmond’ 


and that, notwithstanding its plant is reached by an industrial 
track, the shipper did not ask that cars be placed at its ware- 
house for loading.’’ 


However, the Commission, in its report, found (1) that defendants 
disregarded the routing instructions and transported the shipments 
via the lines of the New York Central to Cincinnati; (2) that the 
. route the shipments traveled is the route normally used for carload 
traffic; (3) that less-than-carload service was not required or ren- 
dered. I find nothing in the record before the Commission to sup- 
port any of these findings upon which its order was based. 

On the trial of the case defendants offered evidence in refuta- 
tion of the Commission’s findings of fact. The deposition of the 
consignor’s purchasing agent, who was also in charge of its shipping 
at the time this freight moved, shows that the consignor directed 
that the freight in question be transported as less-than-carload 
shipments at less-than-carload rates, instead of loading them at its 
plant on its own private sidetrack for carload movement. Due to 
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the remodeling of the consignor’s plant at the time there was lack 
of space to store the freight for carload shipment and the shortage 
of man power during that war period contributed to its decision 
to ship as less-than-carload traffic. Shipments consigned to plain- 
tiff by the same consignor, after remodeling in its plant was com- 
pleted, were tendered to the railroads as carload shipments. The 
change in routing from ‘‘the C. & O. Package Car at Chicago’’ was 
instructed by the consignor, after the origin railroad’s agent had 
called its attention to the fact that rates via the New York Central 
and Cincinnati, viz., $1.37 and $1.29 per hundred pounds, were 
cheaper than applied via Chicago, $1.91 and $1.80, respectively, 
or an aggregate saving of $616.27 on the shipments involved, so 
that the handling given this freight by the defendants conformed 
to the shipper’s instructions. The deposition of the consignor’s 
representative to this effect was corroborated by testimony of the 
railroad agent at Elkhart, and not controverted by plaintiff. 

In addition to the foregoing evidence, defendants introduced 
the rules of the governing Southern Classification, naming the con- 
ditions and circumstances under which carload or less-than-carload 
rates are applied, from which it appears that certain pertinent pro- 
visions were omitted in the Commission’s quotation of the classifi- 
cation rules on page 796 of its report (266 I. C. C. 795, 796). For 
example, the quoted portion of Rule 16 neglects to include the 
words ‘‘subject to Rule 15,’’ the latter rule stating ‘‘that the pro- 
visions of this rule (for applying carload charges on LCL ship- 
ments) will not apply on shipments on which pick-up or delivery 
service has been performed.’’ <A pick-up service was performed by 
the origin line in connection with each of the shipments involved. 
In a more recent report by a Division of the Commission (consist- 
ing of three Commissioners) the same tariff rules were considered 
in their entirety, in connection with a shipment on which similar 
pick-up service was performed at point of origin and delivery at 
destination made direct to complainant, and the division there held 
(contrary to the ruling of the Commissioner here) that carload rate 
was inapplicable because rule 15 of the classification ‘‘specifically 
excludes shipments that have been accorded pick-up service. The 
less-than-carload rate charged was the applicable rate.’’ Radcliff 
Gravel Company v. Gulf, M. & O. R. Co., 272 1. C. C. 301, 303. 

Defendants also introduced in evidence general orders Nos. 1 
and 18 (Revised) of the Office of Defense Transportation, which 
were designed to conserve railroad equipment in aid of the war 
effort and in effect at the time these shipments moved. The first 
named directive prohibited any railroad from accepting or for- 
warding a car containing less than 10 net tons of merchandise, ex- 
cept under certain described conditions not pertinent here. The 
weight of the freight loaded in two of the cars did not exceed 18 
tons and that in the third car was 21.33 tons. This freight was de- 
livered to the origin railroad in small truckloads on three days in 
respect of the contents of one of the cars and on two days in the 
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case of the other two, so that forwarding any one of these cars with 
the amount of freight delivered to the railroad on any one day 
would have been in violation of O. D. T. Order No. 1. In like 
manner, while O. D. T. Order No. 18 permitted the origin line to 
forward as less than carload shipments the amount of freight loaded 
in the cars used, the weights shipped were inadequate under the 
O. D. T. regulation to permit of forwarding them as carload ship- 
ments, since they were much below the marked capacities of the 
ears used and otherwise failed to meet the specified loading require- 
ments. The Commission’s report dismisses 0. D. T. Order No. 18 
from consideration on the ground that the order did not affect tariff 
minima, but such retroactive nullification of O. D. T. directives 
does not alter the fact that the railroads, in accepting freight for 
transportation, were bound by their provisions no less than other 
governmental regulations promulgated in aid of the war effort and 
for national defense. 

(2) Defendants also introduced in evidence tariff provisions 
covering carload and less-than-carload freight rates in proof of 
their contention that the rates considered and applied by the Com- 
mission were not rates published in their tariffs to apply on the 
Automobile Body Parts, which the plaintiff admittedly shipped, but 
were rates designated on such unrelated articles as ‘‘ Building 
Metal Work, including Roof Trimmings or Gutterings or Venti- 
lators.’’ In the light of these tariff provisions, I am of the opinion 
that the Commission proceeded in this case under a misapprehen- 
sion as to tariff rates applicable. The plaintiff is engaged in manu- 
facturing freight automobile cabs and bodies, not Building Metal 
Work. See Willamette Iron & Steel Works v. Baltimore & O. R. R. 
Co., 26 F(2d) 522, at p. 523 (affirmed in 29 F(2d) 80). Moreover, 
the showing of defendants with respect to these tariff data, and 
the proof that even if the carload rates on Automobile Body Parts 
were applied to the Automobile Body Parts involved here, they 
would produce higher charges than the application of less than car- 
load charges on Building Metal Work, etc., to the weights used, is 
not contradicted or challenged by the plaintiff. 

The findings of the Interstate Commerce Commission in this 
proceeding are not supported by substantial evidence and the order 
of the Commission is invalid. 


















Andrew C. Armstrong, (A) 415 Reading 
Terminal, Philadelphia 1, Pennsylvania. 

Elmer V. Ashton, (B) Traffic Ass'’t., 
Socony Vacuum Oil Co., 26 Broadway, 
New York 4, N. Y. 

William A. Ballou, (B) Dir. of Traf., 
Ziffrin Truck Lines, Inc., 2611 s. 
Halsted Street, Chicago 8, Illinois. 

Neal Brewster, (A) Onandaga 
oan. Savings Bank Bldg., Syracuse 


Richard W. Burgess, (B) Southwest 
Freight Lines, Inc., 527 S. Theresa 
Street, St. Louis 2 Missouri. 

John J. Carty, (A) 144 Second Street, 
Cambridge 41, Massachusetts. 

George A. Coffenber (B) Stauffer 
Chemical Co., 420 Lexington Ave., New 
York 17, N. Y. 

Thomas F. Connor, (A) 507 West Street, 
New York 14, N. Y. 

Marvin H. Corts, ~ Freight Traffic De- 
partment, M. St. P. & S. St. M. RR. 
Co., Woolworth Bidg., 233 Broadway, 
New York 7, N. Y. 

Andrew  P. Damis, (B) Dispatcher, 
Trucking, Inc., 1340 River Avenue, 
Pittsburgh 12, Pennsylvania. 

Bruce Davis, (A) 209 McClurkan Build- 
ing, Denton, Texas. 

Frank Joseph Diffley, (B) Union Bag & 
Paper Corporation, 233 Broadway, New 
York 7, N. Y. 

Paull E. Dixon, (A) Graham & —. 
307 Wallace S. Building, Tampa 2, 
Florida. 

Jerry T, Duggan, (A) 1007 Bryant Build- 
ing, Kansas City 6, Missouri. 

H. Clifford Dunfee, (B) F.T.A., Union 
Pacific R. R., 291 Geary Street, San 
Francisco 2, California. 

James F. Dunn, (A) 11 West 42nd Street, 


New York 18, N. Y. 
George S. Elpern, (A) Union Trust 


Building, Washington 5, D. C. 

J. Dorr wing, (A) 306% North Main 
Street, Maryville, Missouri. 

Charles H. Ficken, (B) Traf. Ass'’t., 


Socony Vacuum Oil Co., Inc., 26 
Broadway, New York 4, N. 2 

Leslie J. Glaser, (B) Frt. Rate Clerk, 
Byers Transportation Co., 1201 North 
Tenth St., St. Louis 6, Missouri. 

Charles H. Haden, (A) Reeder, Haden, 
Armistead & Shuman, Box 842, 
Morgantown, West Virginia. 





List of New Members * 


Gudmond S. Hangeland, (B) Judson 
Freight Forwarding Division, National 
Carloading Corp., 19 Rector Street, 
New York 6, N. Y. 

Anthony M. Hauck, Jr., (A) 39 Main 
Street, Clinton, New Jersey. 

R. a om we (A) Law Department, 

&N.R.R , 908 West Broadway, 
Louisville’ 1 se ay 


John William Hunter, (B) Magnolia Pe- 
troleum Company, 1703 Magnolia 
Building, Dallas 1, Texas. 

John Y. Hutcheson, (A) Boydton, Vir- 
ginia. 

John Thomas Koehler, (B) A.T.M., Gen- 
eral Portland Cement Company, III 
West Monroe Street, Rm. 920, Chicago 
3, Illinois. 

Louis P. Koprivnik, (B) Export Mgr., 
William G. Young & Co., Inc., 15 
Moore Street, New York 4, N. Y. 

Michael Kuzulak, (B) Warehouse Mgr., 
Civil Aeronautics Administration, 88- 
: | rey Ave., Jackson Heights. 

Clarence F. Lea, (A) Director, Govern- 
mental Relations, Transportation As- 
sociation of America, 705 Ring Build- 
ing, Washington 6, D. 

Norman * T Levinson, (B) F.T.M., 
Merchant ._ Association, 1400 
East Fourth Street, Los Angeles 33, 
California. 

Robert H. Levy, (A) 39 South La Salle 
Street, Chicago 3, Illinois. 

James B. Lovelace, (A) 808 Security 
Bank Building, High Point, North 
Carolina. 

James H. Lucas, (B) Public Utilities 
Commission of the State of Calif., 703 
Market Street, Rm. 253, San Francisco 
3, California. 

Harold A. Martin, (A) 227 West Forsyth 
Street, Jacksonville 2, Florida. 

Earl E. Miller, (B) Husmann & Roper 
Freight Lines, Inc., 1717 North Broad- 
way, St. Louis 6, Missouri. 

William H. Montgomery, (B) A.T.M.. 
Riegel Paper Corporation, - Madison 
Avenue, New York 17, N. Y 

Charles M. Noble, (B) T.M. Interocean 
Steamship Corporation, 311 California 
Street, San Francisco 4, California. 

Edward F. O’Neill, (B) W. T. Grant Co., 
1441 Broadway, New York 18, N. Y. 


* Elected to membership July and August, 1949. 


—1031— 


1032 I. C. C. PRACTITIONERS’ JOURNAL 





Andrew S. Paul, (B) 9131 New Castle, 
Morton Grove, Illinois. 


George H. Pettigrew, (B) Union Ba i. 
Paper Corporation, 233 Broadway, 
York 7, N. Y. 


Vincent L. Sauer (B) Sup’r of Traf., 
Murray Manufacturing Corporation, 
nig Atlantic Avenue, Brooklyn 16, 


Horace E. Smith, (A) 124 East Market 
Street, York, Pennsylvania. 

Herbert L. Stern, Jr., (A) 231 South La 
Salle St., Chicago 4 Illinois. 

Tom Stewart, (A) Third National Bank 
Building, Nashville, Tennessee. 

Dean D. Sturgis, (A) 59 East Main 
Street, Uniontown, Pennsylvania. 

John M. Veale, (A) 2150 Guardian Build- 
ing, Detroit 26, Michigan. 

















Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, Acting President, 10 Post Office Square, Boston, 
Massachusetts. 
Atlanta 


Paul H. Hardin, Chairman, A.T.M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Baltimore Chapter 


Levin J. Canter, Chairman, Division T. M., Koppers Company. 
Bartlett-Hayward Division, P. O. Box 298, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Erle J. Zoll, Jr., Chairman, Illinois Central Railroad, 135 East 11th 
Place, Chicago 5, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


A. J. Tait, F.T.M., Chairman, Rio Grande Motor Way, Inc., 775 
Wazee Street, Denver 4, Colorado. 


District of Columbia Chapter 


Roland Rice. Chairman, Ass’t Gen’] Counsel, Association of Ameri- 
ean Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Kansas City, Missouri, Chapter 


E. L. Peterson, President, Assistant Transportation Commissioner, 
The Board of Trade, 1028 Baltimore Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
St. Louis 3, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 
Erie E. Ebert, Chairman, 114 Branford Place, Newark 2, N. J. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Richard Musenbrock, President, 637 Northwestern Bank Building, 
Minneapolis 2, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


R. S. Mawson, Chairman, T. M., ACF-Brill Motors Company, 
Philadelphia 42, Pennsylvania. 


Pittsburgh Chapter 
F. E. Siepert, Chairman, T. M., Consolidation Coal Company, 2000 
Koppers Building, Pittsburgh 19, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Corporation, 101 
California Street, San Francisco 19, California. 
Meets: San Francisco Commercial Club, last Monday of each month. 


A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles. 
California. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JournaL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission ....$1.00 


Attorney General’s Manual on the Administrative Procedure Act— 
prepared by the Department of Justice, 1948,—reproduced by 
ICC Practitioners’ Association, February 1948 JournaLt—while 
SE TOIT: sciecninsssininnsicienccenstineiieichieentlainiipatiiaahie ditties 35 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractiTIONERS’ JOURNAL, June, 1948—while they 
TUITE: <ccucentsscsssnnsipnaincinabibinneniiechaisinansaialenindaaiasiasiinieaianieniatton 35 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice .... .50 





Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .............00000 15 


The Lives of the Interstate Commerce Commissioners and the Com- 
mission’s Secretaries by Clarence A. Miller—while they last .... 1.25 
(Originally sold at $2.50 per volume). 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PRACTITIONERS’ JOURNAL ........ 


AN 


OUTLINE OF STUDY COURSE 


IN 


PRACTICE AND PROCEDURE 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


Second and Revised Edition, 1948 


ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 
2218 I. C. C. Building, Washington 25, D. C. 





Copyright, 1948 
by 


Association of 
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Federalsburg, Maryland 














AN 
OUTLINE OF A STUDY COURSE 
IN 
PRACTICE AND PROCEDURE 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 





The Association of Interstate Commerce Commission Practi- 
tioners recently issued a second and revised edition of a ‘‘Selected 
Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission.’’ 4 
This Outline of a Study Course is intended as a companion thereto. 
This Outline was originally prepared in 1939 by Warren H. Wag- 
ner, then Chairman of the Commitee on Education for Practice. 
The print of that Outline has become exhausted, and this second 


and revised edition has been prepared by Mr. Wagner. 


To avoid duplication, references are frequently made herein to 
the citations carried in the Reading List. In the appendix to the 
Reading List is an extensive bibliography. 


Of course, especial attention is directed to A Manual of Prac- 
tice and Procedure before the Interstate Commerce Commission 
issued by the Association in the January, 1945, issue of the I. C. C. 
Practitioners’ Journal.2, That should be thoroughly studied. 





1 Available through the Executive Secretary, Association of I. C. C. 
Practitioners, 2218 I. C. C. Building, Washington 25, D. C., for 
50 cents. 

2 Also available in pamphlet form through the Executive Secretary for 
75 cents. (Page references to the Manual set forth in footnotes 
herein are references to pages of the pamphlet copy.) 








So, also, should the General Rules of Practice before the Com- 


mission be examined with care and in detail. 


The recently enacted Administrative Procedure Act, approved 
June 11, 1946, should also be examined. 


While intended primarily for individual study use, this outline 
may be found to constitute a basis upon which to build a more 


elaborate course or series of lectures for class or study-group use. 


This outline is, of course, of broader scope than the Reading List. 


The latter relates primarily to the statutes. 


This does not purport to be an outline of a course on traffic 
management or the principles of freight traffic, or the like. There 


are excellent outlines of study courses thereon extant.’ 


Obviously, this outline is neither exhaustive nor necessarily the 
most select. It is not offered either as all-embracing or as the only 
sequence of presentation. For some purposes it could be amplified 
and further itemized, and for other purposes it might be desirable 
to eliminate some of the subjects. Fundamentally, it is intended as 
suggestive of subjects for study by prospective practitioners before 
the Commission. And the subjects mentioned are in the most part 


only the more salient ones. 


References to the Indexes of Interstate Commerce Acts Anno- 


tated * are to the particular subject as it appears in the outline. 


8 See Outline of a Study Course in the Principles of Freight Trafiic, 
(July, 1935); Outline of a Study Course in Industrial Traffic Man- 
agement (July, 1935); Outline of a Study Course in Railroad 
Organization, Operation and Traffic (July, 1936); prepared by the 
Committee on Education and Research, and published under the 
auspices of the Associated Traffic Clubs of America. 

4 The original compilation printed in 1930 by the Government Printing 
Office, Washington, D. C., consists of 5 volumes; and since then a 
greater number of supplemental volumes have been issued. 
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Cross references shown in the Index under that subject should also 
be examined. In some instances, additional subject references in 
the Index are listed. But those listed are not intended to be all- 
inclusive, i. e., phases of a given subject may be covered in the In- 


dex under a title different from the subject here listed. 


On some occasions citations are given as to major topics but not 
to subdivisions thereof. In such instances material relating to the 
subdivisions can almost always be found in the documents cited in 


connection with the major topics. 


At the end of the outline is a list of some of the more important 
decisions of the Supreme Court of the United States bearing direct- 
ly or indirectly upon the Commerce Clause of the Constitution or 
the Interstate Commerce Act. Obviously, the list is not all-inclu- 
sive, nor does it purport to constitute the only possible selection. 
One fact is significant: In many of the cases listed will be found 
citations of other prior cases touching upon the same subject, which 


should be examined. 


Last, but not least, is the subject of legal ethics. This is not cov- 
ered in the outline. The General Rules of Practice of the Com- 
mission require that ‘‘All persons appearing must conform to the 
standards of conduct required by the Code of Ethics of the As- 
sociation of Interstate Commerce Commission Practitioners. Fail- 
ure to conform to those standards will be ground for declining to 
permit appearance in any proceeding before the Commission.”’ 
Rule 71(b). The student should therefore study carefully that 
Code of Ethies.5 





5 Available at the office of the Association of I. C. C. Practitioners at 
15c per copy. 





Where an asterisk (*) appears throughout this outline, it means 
see that subject, as well as cross-references thereunder, in the In- 


dexes of Interstate Commerce Acts Annotated. 


The Reading List cited in the footnotes of the outline is the sec- 
ond and revised edition of the Selected Reading List hereinbefore 
referred to. 


December 1, 1948. 








AN 
OUTLINE OF A STUDY COURSE 
IN 
PRACTICE AND PROCEDURE 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 





Commerce Clause * ! of the Constitution 


History of transportation legislation in the United States ? 
State 
Federal 


Policy of Congress * * 
Rail-Water-Motor 


* Wherever an asterisk (*) appears throughout this outline, it means 
see that subject, as well as cross-references thereunder, in the 
Indexes of Interstate Commerce Acts Annotated. 

1See Reading List, p. 5; Miller, I. C. C. Law and Procedure, p. 1. 

2See The Evolution of the Interstate Commerce Act, Clyde B. Aitchi- 
son, George Washington Law Review, March 1937; The Roots of 
the Act to Regulate Commerce, Clyde B. Aitchison, in Exercises 
Commemorating the Fifty Years’ Service of the Interstate Com- 
merce Commission, Government Printing Office, 1937; Miller, I. C. 
C. Law and Procedure, p. 43. 

8See National Transportation Policy, 54 Stat. L. 899; Section 500, 
Transportation Act, 1920, 41 Stat. L. 499; Hoch-Smith Resolution, 
43 Stat. L. 801; Sec. 3 (1a) Interstate Commerce Act; Miller, 
I. C. C. Law and Procedure, p. 53; Manual, p. 7. 
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Interstate Commerce Commission * ¢ 
Organization 5 
Jurisdiction * 
Assignment of duties ® 
Decisions * and orders ** 
Enforcement 
Attack ® 
Suspension—postponement 
Reports 


Annual ® 


Territorial limitations 
Interstate commerce * 


Intrastate commerce * 1° 
During Federal Control 
Future rates 


Prejudice and discrimination against interstate and 
foreign commerce. 


Reasonableness 


Reparation 


Between points in same state through another state. 


4See Reading List, p. 22; Miller, I. C. C. Law and Procedure, p. 60; 
Manual, p. 3. 

5 See Reading List, p. 28. 

6 See “Divisions of Commission’ in Interstate Commerce Acts Anno- 
tated; Reading List, p. 28. 

7 See Miller, I. C. C. Law and Procedure, p. 70. 

8 See Reading List, pp. 54, 55; Miller, I. C. C. Law and Procedure, p. 
522; Manual, p. 58. 

9 See ‘“‘Reports—Commission’s annual reports,” in Interstate Commerce 
Acts Annotated. 

10 See Miller, I. C. C. Law and Procedure, p. 216. 
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Territorial limitations—cont’d 
Foreign country * 
Export * and import * 

Within confines of one state 
Through United States between foreign countries. 
Puerto Rico * 

Cuba * 

Hawaii * 

Alaska * 

Adjacent foreign countries 

Future rates 

Reparation 1 

Section 4 

Divisions 

Intraplant * movement 
Carriers and facilities subject to Commission regulation 
Railroads * 
Motor Carriers * 1* 
Water Carriers * ** 
Freight Forwarders * 1° 
Pipe lines * 
Car lines 1 
Bridges * 


Car floats * 





11 See Miller, I. C. C. Law and Procedure, p. 210. 

12 See Reading List, pp. 7, 8; Miller, I. C. C. Law and Procedure, p.75. 
13 See Motor Carriers, infra. 

14See Water Carriers, infra. 

15See Freight Forwarders, infra. 

15a See ‘“‘Private Cars’’ in Interstate Commerce Acts Annotated. 
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Carriers and facilities subject to Commission regulation—cont’d 


Lighters 1¢ 

Ferries * 

Switching * 

Spur tracks * 

Tracks * 

Terminals * 

Electric Railways * 
Express Companies * 


Sleeping car companies * 


Transportation subject to the act 7 


Rail 
Motor 
Pipe-line 
Water 7® 


Freight Forwarders 


Services 


Line-haul * 

Terminal * 19 

Loading * and unloading * 
Warehousing * 

Switching * 

Switch connections * 2° 


Intraplant * 


16 See ‘“‘Lighterage”’ in Interstate Commerce Acts Annotated. 
17 See Reading List, pp. 8, 21. 
18 See Reading List, p. 17. 
19 See Reading List, p. 16. 
20 See Reading List, p. 11; Miller, I. C. C. Law and Procedure, p. 175. 































Services—cont’d 

Lighterage * 

Weights and Weighing * 

Container service * 

Car service * 74 
Embargoes * 22 

Private Cars * 

Peddler Cars * 

Dunnage * 

Transit * 2% 

Reconsignment and Diversion * 

Storage * 

Demurrage * 

Practices * 

Delivery * 

Pick-up and delivery * 

Allowances * 

Refrigeration * 4 

Heating cars * 24 

Bedding cars * 

Feeding in transit * 

Mail * 





21See Reading List, p. 12. 

22 See Delaney & Naftalin, A Study of the Law Relating to Embargoes 
of Common Carriers Subject to the Interstate Commerce Act, Octo- 
ber, 1943, I. C. C. Practitioners’ Journal. 

23 See Stiles, Stopping Shipments in Transit to Partially Load or Un- 
load, Split Origins, Split Pick-Ups and Split Deliveries, April and 
May, 1943, I. C. C. Practitioners’ Journal; Reidy, Transit, June, 
1947, I. C. C. Practitioners’ Journal. 

24See Also “Icing’’ and ‘‘Protective Services” in Interstate Commerce 

Acts, Annotated. 
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Services—cont’d 
Express * 
Passenger * 

Baggage * 
Caretakers * 


Free transportation * 75 


Facilities * for interchange 7* 
Connecting lines 
Use of tracks and terminals of another carrier ** 
Pooling of traffic 


Structure of Railroad Rates 78 
Class * 
Commodity * 
Carload 
L. C. L. * 
Any quantity * 
Local rates * 
Combination rates * 7° 
Proportional * ® rates and arbitraries 
Joint rates * 
Group rates * 
Import * and Export * rates 


Released rates * 


25 See Reading List, p. 11. 
26 See Reading List, p. 15. 
27 See Reading List, p. 16. 
28 See Shinn, Freight Rate Application, Chapter 2. 

29 See Shinn, Freight Rate Application, Chapter 5. 

30 See Berry, A Study of Proportional Rates, March, 1943, I. C. C. 
Practitioners’ Journal. 








Routes,* Routing,* and Misrouting * *1 

Statutory provisions 
Rail-Water-Motor 

Through routes * *? 
Duty to carrier to establish 
Jurisdiction of Commission to establish 
Short hauling 
Closing 

Routing and Misrouting 
Right to route 
Duty of carrier to follow routing instruction 
Unreasonable routing 
Unrouted shipments 
Rate equivalent to routing 


Conflict between rate and route 





Only delivering carrier specified 
Terminal delivery 
Akin to overcharges 


Measure of damage 


Schedules * *5 
Publications * 
Changes * 
Notice 


Suspension * * 
Rail 





31 See Reading List, pp. 8, 12, 24, 26; Shinn, Freight Rate Application, 
Chapter 8. 

82 See Miller, I. C. C. Law and Procedure, pp. 164, 208. 

83 See Reading List, p. 20; also note 30, infra. 

C. 34 See “Investigation and Suspension” in Interstate Commerce Acts An- 

notated; Miller, I. C. C. Law and Procedure, p. 197. 































16 


Schedules—cont’d Ra 
Suspension—cont’d 
Motor 
Water 
Freight Forwarder 
Increases or reductions 
Protest * 
Compliance with 


Construction ** 


Rates *¢ 
Maximum * and minimum * rates 
Payment * 7 
Collection * of charges 
Credit * 
Rail 
Motor 
Freight Forwarder 
Legal Rate * ** 
Overcharges * 
Undercharges * 
Only one applicable rate *® 


Rules of rate priority where tariffs specify more than one 
rate # 


_ —_ . & 


35 See “Construction and Interpretation—Schedules” in Interstate Com- 
merce Acts Annotated. 

86 See “Rates, Fares and Charges’ by O. L. Mohundro, (Mimeo- 
graphed). 

87 See Reading List, p. 15; Miller, I. C. C. Law and Procedure, p. 310. 

88 See Shinn, Freight Rate Application, Chapter 1. 

89 See Shinn, Freight Rate Application, page 2. 

40 See Shinn, Freight Rate Application, Chapter 3. 
























Rates—cont’d 
Legal Rate—cont’d 
General rules of tariff interpretation * 
Changes in rates * 
Notice 


Principles of rate-making 
Precedent 
Res judicata *—stare decisis * 
Discrimination * and Preference * ** 
Long-and-Short-Haul * * 
Aggregates of Intermediates * 
Reasonableness Factors *¢ 
Subsequently established rate 
Rate comparisons * 
Other rates in territory 
Rates in other territories 
Relation to class rates 
Carload,* less than carload,* any quantity * 
Minimum weight * 
Average load 


Gross weight 


ie scarica 

41 See Shinn, Freight Rate Application, Chapter 12. 

42 See Manual, p. 8. 

- 43 See Reading List, pp. 14, 15; Miller, I. C. C. Law and Procedure, p. 
299. 

)- 44 See Reading List, p. 16; Miller, I. C. C. Law and Procedure, pp. 149, 
258. 

). 45 See Shinn, Freight Rate Application, p. 104. 

46 Many other factors are listed under ‘‘Reasonableness” in Interstate 
Commerce Acts Annotated. A large number of these factors are 
also usable in other types of cases, such as those arising under sec- 
tion 3 (prejudice). See Reading List, p. 9. 
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Principles of rate-making—cont’d 


47 See “‘Economy”’ in Interstate Commerce Acts Annotated. 


Reasonableness Factors—cont’d 


Shrink * 
Earnings * 
Under rate charged 
Under rate sought 
Decided cases 
Carriers’ willingness 
Sporadic shipments * 
Progression * or spreads 
Efficient and economical management ** 
Volume of traffic * 
Rate history 
Voluntary or Commission-made rates 
Operating statistics 
Definition of various kinds 
Net ton, long ton and gross ton distinguished 
Density * of traffic 
Grades and curves 
Fuel costs 


Climate 


Maintenance * 

Car-mile versus ton-mile 
Group rates 

Typical situations 
Opposite direction * 


Percent of increase 
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Principles of rate-making—cont’d 
Reasonableness Factors—cont’d 

Commercial and economic conditions 
Competition * 

Agreement * between shipper and carrier 
Investment * based upon existing rates 

Value * of commodity 

Risk * 

Use * 

Nature of service 

Value of service * 

Cost of service * 

Branch lines * 

Joint or single line 

Routes of movement 

Transit * 

Revenue * needs 
Weak lines 

Valuation * 


Commodity producing other traffic 


Divisions * #8 
Rail-Water-Motor-Freight Forwarder 
Retroactive adjustment 
Rates fixed by Commission 
Factors considered by Commission 


Statutory requirements 


48 See Reading List, pp. 8, 25; Miller, I. C. C. Law and Procedure, p. 
239. 
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Divisions—cont’d 
Factors Considered by Commission—cont’d 
All carriers and entire rate 
Geographic situation 
Mileage 
Operating handicaps 
Originating, intermediate or delivering line 
Volume and nature of traffic 
Present and past divisions 
Method or basis 
Mileage prorate 
Block mileages 
Percentage 
Arbitrary or specific 
Constructive mileage additions 
Deductions prior to prorating 
Relation to local rates 
Agreements 
Earnings per ton-mile 
Comparative divisions 


General increases 
Allowances * 


Reparation *® 
Statutory provisions 
Arizona Grocery Company Case 
49 See ‘“‘Damages,”’ ‘“‘Overcharges,”’ and ‘‘Loss and Damage’”’ in Inter- 


state Commerce Acts Annotated; Reading List, p. 21; Miller, I. C. 
C. Law and Procedure, p. 389; Manual, p. 53. 





Reparation—cont’d 





Overcharges 

Waiver of undercharges 
Reasonableness 
Prejudice 

Misquotation *° 


Error in tariff 54 





Loss and damage *, and delay * 


Presumption of damage 
Reasonableness 
Prejudice 

Nature of proof of damage 
Unreasonable rates 
Undue prejudice 

Paying and bearing charges 

Assignment 

Rule 100 Statement 

Interest 

Divisions 

General readjustment * 

Transit 


Sporadic movement 


Bills of Lading * 





Uniform bills 
Export bills 
Livestock contracts 
False Billing 


50 See Shinn, Freight Rate Application, p. 2. 
51See Shinn, Freight Rate Application, Chapter 7. 
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57 See Reading List, p. 33. 


Railroad organization, construction and operation ® 


Receivers and trustees * 58 


Consolidation * ®4 


Arrangements between carriers * 


Abandonments,* acquisition * and construction 5 


Accounts * 56 


Railroad 
Motor Carrier 
Water Carrier 


Freight Forwarder 


Inspection of, by Commission 
Uniformity 
Destruction 


Falsification 


Records * 57 


Kinds 

Form 

Railroad 

Motor carrier 

Reports to Commission 
Access by Commission 


Destruction 


52 See Motor carriers, water carriers and freight forwarders, infra. 
53 See Reading List, p. 56. 
54 See Reading List, p. 17; Miller, I. C. C. Law and Procedure, p. 118. 
55 See Reading List, p. 13; Miller, I. C. C. Law and Procedure, p. 89. 
56 See “‘Memoranda of Carriers’ in Interstate Commerce Acts Anno- 
tated; Reading List, p. 33; Miller, I. C. C. Law and Procedure, p. 


126. 








)- 





Valuation * 5% 





Finance * and securities * ®® 
Railroad 


Motor carriers 
Rebates * © 


Disclosure of information * 
Railroad 
Motor carriers 
Water carriers 


Freight forwarders 


Motor Carriers ® 
Policy 
Jurisdiction 
Territorial 
Exemptions 
Carriers 
Common 
Contract 
Private 
Brokers 
Exemptions 
58 See Reading List, p. 31; Miller, I. C. C. Law and Procedure, p. 139. 
59 See Reading List, p. 34; Miller, I. C. C. Law and Procedure, p. 114. 
60 See Miller, I. C. C. Law and Procedure, p. 436. 
61 See “Information—Disclosure of’’ in Interstate Commerce Acts, An- 
notated. 
62 See Motor Carrier Act, 1935, as amended; Reading List, pp. 37, 43: 
Report on Regulation of Motor Vehicles by the Interstate Com- 
merce Commission, (July, 1937) and Supplementary Report (July 


26-27, 1938), Section of Public Utility Law, American Bar Associ- 
ation. 
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Motor Carriers—cont’d 
Certificates, permits and licenses 
Dual operations 
Rates and charges 
Maximum and minimum 
Tariffs and schedules 
Accounts and records 
Contracts 
Insurance 
State regulation 
Procedure * 
Acquisition of control, consolidations and mergers 
Securities 
Equipment 
Hours of service 
Joint Boards 


Duties and powers 


State cooperation ® 


Statutory authority 


Rail and Motor eases 


Joint hearings, arguments and conferences 


Commission’s duty, notwithstanding 


Water Carriers © 


Policy 


63 See Manual, p. 57; Procedure, infra. 

64 See Reading List, p. 23; ‘‘State Commissions” in Index of Interstate 
Commerce Acts, Annotated. 

65 See Manual, pp. 18, 37. 


























Water Carriers—cont’d 

Jurisdiction 
Territorial 
Exemptions 

Carriers 
Common 
Contract 
Exemptions 

Certificates and permits 

Dual operations 

Rates, fares, charges and practices 
Maximum and minimum 

Tariffs and schedules 

Accounts, records and reports 

Contracts 

State regulation 

Procedure 

Consolidations and mergers 

Equipment 

Reparation 

Allowances 

Divisions 

Freight forwarders ® 

Policy 

Jurisdiction 
Territorial 


Exemptions 





86 See Manual, pp. 18, 38. 
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Freight forwarders—cont’d 

Carriers 
Exemptions 

Permits 

Abandonments 

Rates, charges and practices 
Maximum and minimum 
Suspension 

Tariffs 

Accounts and records 

Contracts 

Insurance 

Procedure 

Acquisition of control, consolidations and mergers 

Equipment 


Allowances 


Procedure * * 

Practitioners 

Technicalities 
Reasons for eliminating 
Complaint 
Defense 
Evidence 
Witnesses 


Limitations of actions * 


67 See Reading List, p. 26; General Rules of Practice before the Com- 
mission; Miller, I. C. C. Law and Procedure, p. 459; Manual of 
Practice and Procedure; Attorney General’s Manual on the Ad- 
ministrative Procedure Act. 
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Procedure—cont’d 





Pleadings * 


Complaints, applications, petitions, notices 


Railroad 
Motor Carriers 
Water carriers 


Freight forwarders 


Joinder * 
Specifications and copies 
Time filed 


Complainant 


Interest of complainant 
Consignor or consignee 

Who paid and bore 

State and Federal officers 
Carrier 

Association 

Agent 

Assignee 

Individuals seeking reparation 


Joint complainants 


Defendants 


Proper and necessary carriers 
Switching lines 

In reparation case 

In ease seeking rates for future 
In classification case 


In demurrage case 
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Procedure—cont’d P 
Parties—cont’d 


Defendants—cont’d 


In prejudice case 

In divisions case 

Correct titles | 
Respondents * 

In suspension case 

In investigation 
Interveners * 

In complaint case 

In suspension case 

In investigation 


Complaints * ® 





Informal 
Defined 
Procedure 
Form 
Copies required 
Limitation of Actions * 
Laches * 
Facts to be recited 
Part of record in formal complaint 
Special Docket * 
Limitation of actions * 
Authority of Commission 


Postponement of formal complaint for disposition on 
special docket 





68 See Reading List, p. 23; Manual, p. 25. 





Procedure—cont’d 
Complaints—cont’d 


Formal 





















Shortened procedure * 
Modified procedure 
Allegations 
Illegality (Section 6) 
Unreasonableness (Section 1) 
Discrimination (Section 2) 
Prejudice (Section 3) 
Violation of Section 4 
Aggregate of intermediates 
Long-and-short-haul * 


Intrastate rates (Section 13) 





Forms ® 
Names and description of parties 
Issues 
Amendment at hearing 
Broadening of issues 
Two or more grounds of complaint 
Reference to informal complaint 
Piecemeal presentation 
Reparation 
Tariff references 
Prayer 
Verification * 
Applications ” 
Under Section 1 





69 See appendix to General Rules of Practice. 
7 See Manual, p. 36. 
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Procedure—cont’d 
Applications—cont’d 
Under Section 47 
Under Section 5 
Under Section 5a (Reed-Bulwinkle Act) 
Under Section 6 
Under Section 20 
Under Section 20a 
Under Section 20b 
Under Section 22 
By Motor Carriers under Part IT 
By Water Carriers under Part III 
By Freight Forwarders under Part IV 
Answers * 
Amendments * 
Form of motion 
Service of motion to amend and amended complaint 
Discretionary 
Order permitting 
When permitted 
Before hearing 
At hearing 
After hearing 
Additional 
Complainant 
Defendant 
Territory 


Commodities 


71 See General Rules of Practice. 
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Procedure—cont’d 
Amendments—cont’d 
Answer to amended complaint 
Supplemental complaint 
Limitation of actions * 
Unnecessary for continuing violations 
Intervention * 
On behalf of complainant 
In opposition to the complaint 
Broadening of issue 
Service * of various pleadings, ete. 
By whom 
When 
Number of copies 
Investigations * 7 
Suspensions 78 
Statutory authority 
Reduced and new rates 
Petitions for suspension 
When filed 
Copies ; service 
Reply 
Precedence 
Considerations by Commission before suspension 
Statement of reasons in order 


Intervention not necessary * 





72 See Manual, p. 39. 


73 See “Investigation and Suspension’ in Interstate Commerce Acts, 
Annotated. 
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Procedure—cont’d 


Suspensions—cont’d 


Hearing 


Findings 


Hearing * “4 


Statutory requirements 
When case is ready 
Prehearing conference 
Expedited hearings 
Notice 
When and where held 
Before whom 
Open to public 
Failure of parties 
Order of presentation 
Full hearing 
Trial of cases piecemeal ‘ 
Adjournment to conclude 
Joint hearings * with State Commission 
By representatives of State 
Transcript of testimony 
Summary of issues 
Appearances * 75 
Who may appear 


Who are considered appearances 


74 Manual, p. 41; Attorney General’s Manual on the Administrative 
Procedure Act, p. 71. (Reproduced as Section II, February 1948 
I. C. C. Practitioners’ Journal) 

75 Manual, p. 21. 


























Procedure—cont’d 
Hearing—cont’d 

Appearances—cont’d 
In complaint case 
In suspension proceeding 
In investigation 
Entry of appearance 

Continuances * and adjournments 
Discretionary 
To later date 
To conclude 
To prepare reply 
To examine exhibits 

Witnesses * 7° 
Statutory provisions 
Subpoenas * 

For attendance of witness 
For production of books or papers 

Oath 
Examination 


Discrediting at hearing 


Evidence * ™ 
Evidence, not argument, at hearing 
Findings based on evidence 


Offered when opportunity afforded 





76 See Reading List, p. 54; Miller, I. C. C. Law and Procedure, p. 364. 
3 77 Evidence is the subject of so many good texts that are available to 
the student in various libraries, etc., that it is deemed unnecessary 
to cite any particular books dealing therewith. 
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Procedure—cont’d P 
Hearing—cont’d 
Evidence—cont’d 
Categorical answers 
Objections 
Direct v. Opinion evidence 
Expert testimony 
Hearsay * 
Best evidence 
Relevancy 
Competency 
Disclosure of information by carrier ™ 
Disclosure of trade secrets 
Entries in regular course of business 
Compulsory production of evidence * 
Immunity of witnesses * 
Oral 
Prepared statements 
Documentary 
Introduction 
Form 
Tariff authorities, routes, distances 
Exhibit, not read documents 
Portions of documents 
Documents in Commission’s files 
Exhibiting rates previously considered by Commis- 


sion 


78 See ‘“Information—Disclosure” in Interstate Commerce Acts An- 
notated. 





Procedure—cont’d 





Hearing—cont’d 


Evidence—cont’d 


79 See General Rules of Practice. 








Incorporation of testimony in another case 


Official records 


Tariffs 


Copies of exhibits for Commission and parties 


Opportunity to examine exhibits 


Stipulations 
Cumulation 
Subsequent submissions 
Prior informal complaint 
Duty to object to improper evidence 
At proper time 
Cross-examination 
Evidence required in particular cases 
Typical situations 
Affidavits 
Depositions * 
Statutory provisions 
Rules of Practice 
Judicial Notice * 
Burden of proof * 
Presumptions * 
Under section 4 *® 


Transcript of testimony * 
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Procedure—cont’d 
Briefs * 
Rules of Practice 


Form 


Copies 
Service 
Proposed reports * 
Exceptions * 
Reply to Exceptions 
Citation of 
Argument * ® 
Before whom 
When to apply for argument 
Notice of argument 
Time sought for argument 
Procedure at argument 
Motions * 
Dismissal 
Absence of damage 
Public interest 
Failure to prosecute 
Motion to dismiss 
Reports * and orders * ®? 
Orders prepared in Commission 


Record must support findings and findings must be basis 
of order 


80 See General Rules of Practice; Attorney General’s Manual on the Ad- 
ministrative Procedure Act, p. 81. 

81 Manual, pp. 51, 52. 

82 See Reading List, pp. 24, 27; Attorney General’s Manual on the Ad- 

ministrative Procedure Act, p. 81. 














Procedure—cont’d 
Reports and orders—cont’d 
Report made part of order 
Rehearing, reargument or reconsideration * ®% 
Statutory provisions 
When petition should be filed 
Grounds relied upon 
For specific purpose 
Postponement of order pending 
Order reopening case governs scope of hearing 
Form of petition 
Filing and service 
Reply to petition for 


Notice * 





88 See Reading List, p. 28; Manual, p. 55. 











SUPREME COURT DECISIONS 


Below are listed some of the many decisions of the Supreme Court 
dealing directly or indirectly with interstate commerce or the In- 
terstate Commerce Acts. They are some of the more important. 
The selection may not be the same as someone else might make. 
Therefore, the student should not stop with these. In these, many 
are cited which should also be examined. Also, in each Annual 
Report of the Commission, will be found references to or excellent 
digests of additional cases decided both by the Supreme Court and 
by lower courts, of interest to the practitioner.™ 


Alton Railroad Co. v. United States, 315 U. S. 15 (1942) 
Grandfather rights—bona fide operation within specified terri- 
tory ; commodity limitations. 


Arizona Grocery Co. v. Atchison, T. & 8. F. Ry. Co., 284 U. 8S. 370 
(1932) 
Damages—I. C. C. made rates. 


Armour & Co. v. Alton R. Co., 312 U. S. 195 (1941) 
Jurisdiction—charge for delivery of livestock at Chicago—pri- 
mary jurisdiction doctrine. 


Baldwin, et al, Trustees v. Scott County Milling Co., 307 U. S. 478 
(1939) 
Reparation paid—subsequent Commission order set aside previ- 
ous reparation order. 


Baltimore & Ohio Ry. Co. v. United States, 305 U. S. 507 (1939) 
Jurisdiction over shippers leasing space in warehouses owned or 
controlled by railroads. 


Barrett Line v. United States, 326 U. S. 179 (1945) 
Grandfather rights of water carrier. 


84 The Standing Committee to Survey and Report as to Developments 
During the Year in the Field of Public Utility Law, of the Section 
of Public Utility Law, of the American Bar Association, annually 
issues a digest of recent cases of interest. See also: Miller, I. C. 

C. Law and Procedure, describing the facts and conclusions in 

many Supreme Court cases; Outline of the Interstate Commerce 

Act with Cases, by O. L. Mohundro (Mimeographed); and Cases 

on Railroad Economics, K. T. Healy, Strathcona Hall, New Haven, 

Conn. 
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Barringer & Co. v. United States, 319 U. S. 1 (1943) 
Discrimination—accessorial charge. 


Board of Trade of Kansas City v. United States, 314 U. 8S. 534 
(1942) 
Transit at terminal markets different from that in interior points. 


Champlin Refining Co. v. United States, 329 U. 8. 29 (1946) 
Pipe lines—valuation reports to Commission of private or com- 
mon. 


Cornell Steamboat Co. v. United States, 321 U. 8. 634 (1944) 
Jurisdiction over water carriers between points in one state 
through another state. 


Federal Power Com. v. Hope Natural Gas Co., 320 U. S. 591 (1944) 
**Value’’ in the ratemaking function. 


Florida v. United States, 282 U. S. 194 (1931) 
Jurisdiction—intrastate rates, findings requisite. 


General American Tank Car Corporation v. El Dorado Terminal 
Co., 308 U. S. 422 (1940) 
Jurisdiction—reasonableness of allowance for furnishing tank 
car. 


Georgia v. Pennsylvania R. R., 324 U. 8. 439 (1945) 
Anti-trust violations by railroad rate bureaus. 


Greqg Cartage & Storage Co. v. United States, 316 U. S. 74 (1942) 
Grandfather rights—interruption of motor carrier service follow- 
ing bankruptcy. 


Illinois Steel Co. v. Baltimore & O. R. R. Co., 320 U. S. 508 (1944) 
Bill of lading—prepayment and non-recourse clauses. 


I. C. C. v. Columbus & Greenville Ry. Co., 319 U. S. 551 (1943) 
**Cut-back’’ tariff. 


I. C. C. v. Hoboken Mfrs. R. Co., 320 U. S. 368 (1944) 
Jurisdiction—divisions. 


I. C. C. v. Inland Waterways Corporation, 319 U. 8. 671 (1943) 
Ex-barge—ex-rail rates. 


I. C. C. v. Jersey City, 322 U. 8. 503 (1944) 
Jurisdiction—effect of rising labor and material costs. 


I. C. C. v. Railway Labor Executives Association, 315 U. 8. 373 
(1942) 

Jurisdiction to impose conditions as to employees in permitting 

abandonments. 


40 


Investors, et al. v. C. M. St. P. & P. R. R., 318 U. S. 523 (1943) 
Reorganization 


McAllister Lighterage Line v. United States, 327 U. 8S. 655 (1946) 
Grandfather rights—continuity of service. 


McLean Trucking Co. v. United States, 321 U. 8. 67 (1944) 
Competition—restraint in motor carrier consolidation case. 


Mitchell v. United States, 313 U. 8. 80 (1941) 
Race discrimination in passenger accommodations. 


Morgan v. United States, 313 U. S. 409 (1941) 
Decisional process—shall mental processes be probed ? 


Morgan v. Virginia, 328 U. 8. 373 (1946) 
Segregation of colored passengers under state law burdens in- 
terstate commerce. 


New York v. United States, 331 U. S. 284 (1947) 
Discrimination between regions. 


Noble v. United States, 319 U. S. 88 (1943) 
Limitations in ‘‘grandfather’’ permit. 


North Carolina v. United States, 325 U. 8. 507 (1945) 
Discrimination—intrastate passenger fares. 


Pennsylvania R. Co. v. International Coal Mining Co., 230 U. S. 
184 (1913) 
Discrimination—damage measure; court and I. C. C. jurisdic- 
tion. 


Pennsylvania R. R. v. United States, 323 U. 8. 588 (1945) 
Short-hauling. 


Reconstruction Finance Corporation v. Bankers Trust Co., 318 U. 8. 
163 (1943) 
Reorganization. 


Schenley Distillers Corp. v. United States, 326 U. S. 432 (1946) 
Private and contract motor carrier distinguished. 


Singer & Sons v. Union Pacific R. R., 311 U. 8. 295 (1940) 
Party in interest in extension of line. 


Southern Pacific Co. v. United States, 307 U. S. 393 (1939) 
Land-grant rates. 


Swift & Co. v. United States, 316 U. S. 216 (1942) 
Jurisdiction—Yardage charges at stockyards on direct shipments 
of livestock. 
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Terminal Railroad Association of St. Lowis v. Brotherhood of R. R. 
Trainmen, 318 U. S. 1 (19438) 


State jurisdiction over equipment on interstate trains within 
state. 


Texas & P. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426 (1907) 
Reparation—preliminary I. C. C. finding requisite. 


Thompson v. Magnolia Petroleum Company, 309 U. 8. 478 (1940) 
Reorganization. 


Thompson, Trustee, et al. v. Texas Mexican Ry Co., 329 U. 8S. 838 
(1945) (181 S. W. 2d 895) 


Jurisdiction over operations of railroad in bankruptcy. 


Union Pacific R. R. v. United States, 313 U. S. 450 (1941) 
Concessions to tenants of railroad terminal. 


Union Stock Vard & Terminal Co. v. United States, 308 U. S. 213 
(1939) 


Loading and unloading livestock by stock-yard company. 


United States v. American Sheet & Tin Plate Co., et al., 301 U.S. 
402 (1937) 


Allowances for spotting cars. 


United States v. Capital Transit Co., 325 U. 8. 357 (1945) 
Jurisdiction—contiguous municipalities. 


United States v. Carolina Freight Carriers Corp., 315 U. S. 475 
(1942) 


Grandfather rights—bona fide operation. 


United States v. Lowden, 308 U. S. 225 (1939) 
Jurisdiction to impose conditions in lease of one railroad by an- 
other. 


United States v. Marshall Transport Co., 322 U. S. 31 (1944) 
Acquisition—one motor carrier of another. 


United States v. Midstate Horticultural Co., 306 U. S. 161 (1939) 
Rebates—venue 


United States v. Pierce Auto Freight Lines, Inc., 327 U. 8. 515 
(1946) 
Official notice. 


United States v. Resler, 313 U. 8. 57 (1941) 
Jurisdiction over transfer of operating rights of motor carriers. 


United States v. Rosenblum Truck Lines, 315 U. S. 50 (1942) 
Grandfather rights—control over equipment used. 
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United States v. Seatrain Lines, Inc., 329 U. S. 424 (1947) 
Jurisdiction—setting aside water carrier certificate. 


United States v. Wabash R. R. Co., 321 U. S. 403 (1944) 
Car-spotting. 











DISTRICTS 
OF 
ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


District 1—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


District. 2—Connecticut, New York and New Jersey. 


District 3—Pennsylvania (Eastern half), Maryland, Delaware 
and District of Columbia. 


District 4—Penusylvania (Western half), Ohio and West 
Virginia. 


District -5—Virginia, North Carolina and South Carolina. 
District 6—Georgia, Alabama and, Florida. 

District 7—Kentucky, Tennessee and Mississippi, 

District 8—Michigan, Indiana and Illinois. 


District. 9-—Wisconsin, Minnesota; North Dakota and South 
Dakota. 


District 10—Iowa, Missouri, Nebraska and Kansas. 
District 11—Arkansas, Oklahoma and Louisiana. 
District 12—Texas. 

District 13—Wyoming, Colorado and New Mexico. 


Distriet 14—Montana, Idaho and Utah. 


District 15—Washington and Oregon. 


Distriet 16—California, Nevada and Arizona. 





